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Bureau of Customs and 
Border Protection 


General Notices 


RECEIPT OF AN APPLICATION FOR “LEVER-RULE” PROTEC- 
TION 


AGENCY: Bureau of Customs and Border Protection, Department 
of Homeland Security. 


ACTION: Notice of receipt of application for “Lever-rule” protection. 


SUMMARY: Pursuant to 19 CFR 133.2(f), this notice advises inter- 
ested parties that Customs and Border protection (CBP) has re- 
ceived an application from Johnson & Johnson, a New Jersey Corpo- 
ration seeking “Lever-rule” protection for two trademarks. 


FOR FURTHER INFORMATION CONTACT: Joseph E. Howard, 
Esq., Intellectual Property Rights Branch, Office of Regulations & 
Rulings, (202) 572-8701. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


Pursuant to 19 CFR 133.2(f), this notice advises interested parties 
that CBP has received an application from Johnson & Johnson, a 
New Jersey corporation seeking “Lever-rule” protection for two 
trademarks. The first trademark for which “Lever-rule” protection is 
requested seeks against importations of the following product in- 
tended for sale in Canada: 


Johnson & Johnson blood glucose monitoring apparatus which 
bears the following trademark: “FASTTAKE” (U.S. Patent and 
Trademark Office Registration No. 2,166,495; CBP Recordation 
No. TMK 03-00073). 


The second trademark for which “Lever-rule” protection is requested 
seeks protection against importations of the following product in- 
tended for sale in Canada, Europe, The United Kingdom, and Ire- 
land: 


Johnson & Johnson blood glucose monitoring devices, parts, 
and accessories therefor which bear the following trademark: 


1 





CUSTOMS BULLETIN AND DECISIONS, VOL. 37, NO. 50, DECEMBER 10, 2003 


“ONE TOUCH ULTRA’ U.S. Patent & Trademark Office Regis- 
tration No. 2,538,658; CBP Recordation No. TMK 03-00074 


Pursuant to 19 CFR 133.2(f), CBP will publish an additional notice 
in the Customs Bulletin indicating whether the trademarks will re- 
ceive “Lever-rule” protection relevant to the specific products if CBP 
determines that the subject is physically and materially different 
from the product authorized for sale in the United States. 


Dated: November 25, 2003 


GEORGE FREDERICK McCray, 
Chief, 
Intellectual Property Rights Branch 
Office of Regulations and Rulings. 
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DEPARTMENT OF HOMELAND SECURITY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS. 
Washington, DC, November 26, 2003, 
The following documents of the Bureau of Customs and Border 
Protection (“CBP”), Office of Regulations and Rulings, have been de- 
termined to be of sufficient interest to the public and CBP field of- 
fices to merit publication in the CUSTOMS BULLETIN. 


SANDRA L. BELL, 
Acting Assistant Commissioner, 
Office of Regulations and Rulings. 


Le 


PROPOSED REVOCATION AND MODIFICATION OF RULING 
LETTERS AND REVOCATION OF TREATMENT RELATING TO 
TARIFF CLASSIFICATION OF MEN’S SWIMWEAR 


AGENCY: U.S. Customs and Border Protection; Department of 
Homeland Security. 


ACTION: Notice of proposed revocation of a tariff classification rul- 


ing letter and modification of one ruling letter and revocation of any 
treatment relating to the classification of certain men’s garments. 


SUMMARY: Pursuant to section 625(c), Tariff Act of 1930 (19 
U.S.C. 1625(c)), as amended by section 623 of Title VI (Customs 
Modernization) of the North Americn Free Trade Agreement Imple- 
mentation Act (Pub. L. 103-182, 107 Stat 2057), this notice advises 
interested parties that U.S. Customs and Border Protection (CBP) 
intends to revoke one ruling letter, New York Ruling Letter (NY) 
184258, and to modify one ruling letter New York Ruling Letter (NY) 
180536, relating to the tariff classification under the Harmonized 
Tariff Schedule of the United States Annotated (HTSUSA), of certain 
men’s garments. Similarly, CBP proposes to revoke any treatment 
previously accorded by it to substantially identical merchandise. 
Comments are invited on the correctness of the intended actions. 


DATE: Comments must be received on or before January 9, 2004. 


ADDRESS: Written comments are to be addressed to U.S. Customs 
and Border Protection, Office of Regulations and Rulings, Attention: 
Regulations Branch, 1300 Pennsylvania Avenue, N.W., Washington, 
D.C. 20229. Submitted comments may be inspected at the U.S. Cus- 
toms and Border Protection, 799 9th Street, NW, Washington, D.C. 
during regular business hours. Arrangements to inspect submitted 
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comments should be made in advance by calling Mr. Joseph Clark at 
(202) 572-8768. 


FOR FURTHER INFORMATION CONTACT: Shirley Greitzer, 
Textiles Branch: (202) 572-8823. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


On December 8, 1993, Title VI, (Customs Modernization), of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057) (hereinafter “Title VI”), became effective. 
Title VI amended many sections of the Tariff Act of 1930, as 
amended, and related laws. Two new concepts which emerge from 
the law are “informed compliance” and “shared responsibility.” 
These concepts are premised on the idea that in order to maximize 
voluntary compliance with CBP laws and regulations, the trade com- 
munity needs to be clearly and completely informed of its legal obli- 
gations. Accordingly, the law imposes a greater obligation on CBP to 
provide the public with improved information concerning the trade 
community’s responsibilities and rights under the CBP and related 
laws. In addition, both the trade and CBP share responsibility in 
carrying out import requirements. For example, under section 484 of 
the Tariff Act of 1930, as amended (19 U.S.C. § 1484), the importer 
of record is responsible for using reasonable care to enter, classify 
and value imported merchandise, and provide any other information 
necessary to enable CBP to properly assess duties, collect accurate 
statistics and determine whether any other applicable legal require- 
ment is met. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI, this notice advises 
interested parties that CCP intends to revoke one ruling letter and 
modify one ruling relating to the tariff classification of certain men’s 
garments. Although in this notice CBP is specifically referring to the 
revocation of New York decision (NY) 184257, dated July 26, 2002, 
(attachment A), and the modification of New York decision (NY) 
180536, dated April 23, 2002, (attachment B), this notice covers any 
rulings on this merchandise which may exist but have not been spe- 
cifically identified. CBP has undertaken reasonable efforts to search 
existing data bases for rulings in addition to the ones identified. No 
further rulings have been found. Any party who has received an in- 
terpretive ruling or decision (i.e., ruling letter, internal advice 
memorandum or decision or protest review decision) on the mer- 
chandise subject to this notice, should advise CBP during this notice 
period. 

Similarly, pursuant to section 625(c)(2), Tariff Act of 1930 (19 
U.S.C.1625 (c)(2)), as amended by section 623 of Title VI, CBP in- 
tends to revoke any treatment previously accorded by CBP to sub- 
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stantially identical merchandise. This treatment may, among other 
reasons, be the result of the importer’s reliance on a ruling issued to 
a third party, CBP personnel applying a ruling of a third party to im- 
portations of the same or similar merchandise, or the importer’s or 
CBP previous interpretation of the HTSUSA. Any person involved 
with substantially identical merchandise should advise CBP during 
this notice period. An importer’s failure to advise CBP of substan- 
tially identical merchandise or of a specific ruling not identified in 
this notice, may raise issues of reasonable care on the part of the im- 
porter or their agents for importations of merchandise subsequent to 
the effective date of the final decision on this notice. 

In NY 184257, CBP classified a men’s garment under subheading 
6203.43.4030, HTSUSA, which provides for, among other things, 
men’s shorts. CBP has reviewed the classification of the garment 
and has determined that the proper classification of the garment is 
under subheading 6211.11.1010, HTSUSA, the provision for men’s 
swimwear of man-made fibers. 

In NY 180536, CBP classified a men’s garment under subheading 
6203.43.4030, HTSUSA, which provides for, among other things, 
men’s shorts. Customs has reviewed the classification of the garment 
and has determined that the proper classification of the garment is 
under subheading 6211.11.1010, HTSUSA, the provision for men’s 
swimwear of man-made fibers. 

Pursuant to 19 U.S.C. 1625(c)(1), CBP intends to revoke NY 
184257, and modify NY 180536. CBP also intends to revoke or modify 
any other ruling not specifically identified, to reflect the proper clas- 
sification of the merchandise pursuant to the analysis set forth in 
proposed Headquarters Ruling Letters (HQ) 966760 (attachment C) 
and HQ 966759 (attachment D). Additionally, pursuant to 19 U.S.C. 
1625(c)(2), CBP intends to revoke any treatment previously accorded 
by CBP to substantially identical merchandise. Before taking this 
action, consideration will be given to any written comments timely 
received. 


DATED: November 25, 2003 


Gail A. Hamill for MYLES B. HARMON, 
Director, 
Commercial Rulings Division. 


Attachments 
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[ATTACHMENT A] 


DEPARTMENT OF HOMELAND SECURITY. 
BUREAU OF CUSTOMS AND BORDER PROTECTION, 
NY 184257 
July 26, 2002 
CLA-2-62:RR:NC:WA:355 184257 
CATEGORY: Classification 
TARIFF NO.: 6203.43.4030 
Ms. Lori J. PENDER 
COLUMBIA SPORTSWEAR COMPANY 
14375 NW Science Park Drive 
Portland, OR 97229 
RE: The tariff classification of men’s shorts from India 
DEAR Ms. PENDER: 

In your letter dated June 19, 2002, you requested a classification ruling. 

A sample of a men’s short was submitted, identified as style TM4036. The 
garment will be returned as you have requested. The garment, made of 100 
percent nylon woven fabric with an inner lining of 100 percent polyester knit 
mesh fabric, features an elasticized waistband, five belt loops, two side slash 
pockets with mesh pocket fabric, a back pocket which closes by means of 
hook and loop fabric, a side seam zippered cargo pocket which has two ex- 
tremely tiny drain holes and a rubberized drawcord which extends through 
the entire length of the waistband. The garment is designed so that it can be 
folded and stored within the back mesh pocket. It forms its own carrying 
pouch. 

The applicable subheading for style TM4036 will be 6203.43.4030, Harmo- 
nized Tariff Schedule of the United States (HTS), which provides for men’s 
or boys’ trousers, bib and brace overalls, breeches and shorts, of synthetic fi- 
bers, other, other, other, other, shorts, men’s. The duty rate will be 28.3 per- 
cent ad valorem. 

Style TM4036 falls within textile category designation 647. Based upon 
international textile trade agreements products of India are subject to quota 
and the requirement of a visa. 

The designated textile and apparel categories and their quota and visa 
status are the result of international agreements that are subject to fre- 
quent renegotiations and changes. To obtain the most current information, 
we suggest that you check, close to the time of shipment, the U.S. Customs 
Service Textile Status Report, an internal issuance of the U.S. Customs Ser- 
vice, which is available at the Customs Web site at www.customs.gov. In ad- 
dition, the designated textile and apparel categories may be subdivided into 
parts. If so, visa and quota requirements applicable to the subject merchan- 
dise may be affected and should also be verified at the time of shipment. 

This ruling is being issued under the provisions of Part 177 of the Cus- 
toms Regulations (19 C.F.R. 177). 

A copy of the ruling or the control number indicated above should be pro- 
vided with the entry documents filed at the time this merchandise is im- 
ported. If you have any questions regarding the ruling, contact National Im- 
port Specialist Camille R. Ferraro at 646-733-3046. 


ROBERT B. SWIERUPSKI, 
Director, 
National Commodity Specialist Division. 
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[ATTACHMENT B] 


DEPARTMENT OF HOMELAND SECURITY. 
BUREAU OF CUSTOMS AND BORDER PROTECTION, 
NY 180536 
April 23, 2002 
CLA-—2-62:RR:NC:WA:355 180536 
CATEGORY: Classification 
TARIFF NO.: 6203.43.4030; 6211.11.8010 
Ms. LINDA MOYER 
ASSOCIATED MERCHANDISING CORPORATION 
500 Seventh Avenue 
New York, NY 10018 


RE: The tariff classification of men’s shorts and swim shorts from 
Bangladesh and Sri Lanka 


DEAR Ms. MOYER: 

In your letter dated April 15, 2002, you requested a classification ruling. 

You submitted two garments identified as styles S8S—Al and S3S—A2. 
Style S8S—A1 is made of 100 percent woven nylon fabric. It features an elas- 
ticized waistband, an elastic cord with a barrel clasp running the entire 
length of the waistband whose function mimics that of the elastic of the 
waistband, two side seam pockets with mesh pocket lining fabric, and a side 
seam cargo pocket with a flap, a hook and loop fabric closure and grommets 
for drainage. The pull on shorts also has an interior knit mesh liner. You 
state that this garment is made in Sri Lanka. 

Style S3S—A2 is made of 70 percent cotton and 30 percent nylon woven 
fabric. The garment features an fully elasticized waistband with an interior 
drawcord which runs the entire length of the waistband, a back patch pocket 
and a patch pocket over the side seam, both of which have flaps, hook and 
loop fabric for closure and two grommets in each pocket for drainage. The 
garment also features a knit mesh liner. You state that this garment is made 
in Bangladesh. Your samples will be returned as you have requested. 

The applicable subheading for style S3S—A1 will be 6203.43.4030, Harmo- 
nized Tariff Schedule of the United States (HTS), which provides for men’s 
or boys’ trousers, bib and brace overalls, breeches and shorts, of synthetic fi- 
bers, other, other, other, other, shorts, men’s. The duty rate will be 28.3 per- 
cent ad valorem. 

The applicable subheading for style S3S—A2 will be 6211.11.8010, Harmo- 
nized Tariff Schedule of the United States (HTS), which provides for track 
suits, ski-suits and swimwear, other garments, swimwear, men’s or boys’, 
other, of cotton, men’s. The duty rate will be 7.6 percent ad valorem. 

Style S3S—A1 falls within textile category designation 647. Based upon in- 
ternational textile trade agreements products of Sri Lanka are subject to 
quota and the requirement of a visa. Style S8S—A2 falls within textile cat- 
egory designation 359. Based upon international textile trade agreements 
products of Bangladesh are not subject to quota, but do require a visa. 

The designated textile and apparel categories and their quota and visa 
status are the result of international agreements that are subject to fre- 
quent renegotiations and changes. To obtain the most current information, 
we suggest that you check, close to the time of shipment, the U.S. Customs 
Service Textile Status Report, an internal issuance of the U.S. Customs Ser- 
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vice, which is available at the Customs Web site at www.customs.gov. In ad- 
dition, the designated textile and apparel categories may be subdivided into 
parts. If so, visa and quota requirements applicable to the subject merchan- 
dise may be affected and should also be verified at the time of shipment. 

This ruling is being issued under the provisions of Part 177 of the Cus- 
toms Regulations (19 C.F.R. 177). 

A copy of the ruling or the control number indicated above should be pro- 
vided with the entry documents filed at the time this merchandise is im- 
ported. If you have any questions regarding the ruling, contact National Im- 
port Specialist Camille R. Ferraro at 646-733-3046. 


ROBERT B. SWIERUPSKI, 
Director, 
National Commodity Specialist Division. 


A I 
[ATTACHMENT C] 


DEPARTMENT OF HOMELAND SECURITY. 
BUREAU OF CUSTOMS AND BORDER PROTECTION, 
HQ 966760 
CLA-2 RR:TC:TE 966760 SG 
CATEGORY: Classification 
TARIFF NO.: 6211.11.1010 
Ms. LORI J. PENDER 
COLUMBIA SPORTSWEAR COMPANY 
14375 NW Science Park Drive 
Portland, Oregon 97229 


RE: Revocation of New York Ruling (NY) 184257, dated July 26, 2002; Men’s 


woven swimwear 


DEAR MS. PENDER: 

This is in reference to New York ruling letter (NY) 184257, issued to you 
on July 26, 2002, regarding the classification under the Harmonized Tariff 
Schedule of the United States Annotated (HTSUSA) of a pair of men’s 
shorts. We have reconsidered NY 184257 and found it to be in error. 

In NY 184257, we found that a garment identified as style TM4036 was 
classified in subheading 6203.43.4030, HTSUSA, as men’s shorts. We have 
reviewed the matter and believe that the correct classification of the gar- 
ment is in subheading 6211.11.1010, HTSUSA, as men’s swimwear. There- 
fore, this ruling revokes NY 184257. 


FACTS: 

The garment involved is a pair of men’s shorts made of 100 percent woven 
nylon fabric with an inner lining of 100 percent polyester knit mesh fabric. 
It features as elasticized waistband, five belt loops, a rubberized draw cord 
extending through the entire length of the waistband, two side slash pocks 
with mesh pocket fabric, a back pocket which closes by means of a hook and 
loop fabric, and a side seam zippered cargo pocket with two small drainage 
holes. 
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ISSUE: 
Whether style TM4036 is properly classified as men’s swimwear, heading 
6211, HTSUS, or men’s shorts, heading 6203, HTSUS? 


LAW AND ANALYSIS: 

Classification of merchandise under the Harmonized Tariff Schedule of 
the United States Annotated (HTSUSA) is governed by the General Rules of 
Interpretation (GRI). GRI 1 requires that classification be determined ac- 
cording to the terms of the headings and any relative section or chapter 
notes, taken in order. Where goods cannot be classified solely on the basis of 
GRI 1, the remaining GRIs will be applied, in the order of their appearance. 

In Hampco Apparel, Inc. v. United States, 12 CIT 92 (1988), the Court of 
International Trade stated that three factors must be present if a garment is 
to be considered swimwear for tariff purposes: 





(1) the garment has an elasticized waistband through which a draw- 
string is threaded, 


(2) the garment has an inner lining of lightweight material, namely ny- 
lon tricot, and 


(3) the garment is designed and constructed for swimming. 


Beyond possessing the listed criteria, the court determined that the gar- 
ment at issue therein was designed, manufactured, marketed and intended 
to be used as swimwear. The court therefore concluded that the garment be- 
fore it was properly classified as swimwear. 

Although the Hampco decision involved classification of swimwear under 
the previous tariff schedule, i.e., the Tariff Schedules of the United States, it 
is relevant to decisions under the HTSUSA as the tariff language at issue is 
the same and the current tariff does not offer any new or different guidance 
regarding the distinction between swimwear and shorts. 

The Guidelines for the Reporting of Imported Products in Various Textile 
and Apparel Categories, CIE 13/88, November 23, 1988, also provide guid- 
ance in classifying garments as either men’s shorts or swimwear. The Guide- 
lines state: 





Garments commercially known as jogging or athletic shorts are nor- 
mally loose-fitting short pants usually extending from the waist to the 
upper thigh and usually have an elastic waistband. They may resemble 
swim trunks for men, boys, or male infants, which are not included in 
this category. 

Swim trunks will usually have an elasticized waist with a drawstring 
and a full lightweight support liner. Garments which cannot be recog- 
nized as swim trunks will be considered shorts. 


In an informed compliance publication, “Apparel Terminology under the 
HTSUS,” dated November, 2000, Customs and Border Protection (CBP) pro- 
vided basic definitions of textile terms which are commonly utilized in the 
HTSUS and by the trade community. These definitions are not intended to 
be definitive but rather to provide a basic guideline for classification pur- 
poses. In the informed compliance publication, shorts and swimwear are de- 
fined as: 


Shorts (6103, 6104, 6203, 6204) - are trousers which do not cover the 
knee or below. 
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Swimwear (6112, 6211) - is a term referring to garments designed for 
swimming. Included in this term are swim trunks, which usually have 
an elasticized waist with a drawstring threaded through it, and a full 
lightweight support liner. Garments that cannot be identified specifi- 
cally as swim trunks will be considered shorts. Multiple-use “sports” or 
“athletic” shorts that bear a close resemblance to swim trunks and are 
designed for running, team sports etc. are not considered swimwear. 
* * as * 

See, U.S. Customs Service, What Every Member of the Trade Community 
Should Know About: Apparel Terminology Under the HTSUS. 34 Cust. B. & 
Dec. 52, 153 (Dec. 27, 2000). 

In Headquarters Ruling Letter (HQ) 081477, dated March 21, 1988, we 
stated that in order to determine whether a garment is designed and con- 
structed for swimming, we will first look at the appearance of the garment. 
If the appearance is inconclusive, the following evidence will be considered: 
the way in which the garment has been designed, manufactured, marketed 
or advertised; the way in which the manufacturer or importer intends the 
garment to be used, and the way in which a garment is chiefly used. (We 
note that under the HTS “principal use” replaced “chief use”.) See HQ 
952751, dated January 12, 1993; HQ 952209, dated October 2, 1992; HQ 
951841, dated August 11, 1992; and HQ 950501, dated December 17, 1991. 
As such, Customs analysis is in fact, a two part test, that is, (a) examination 
of the physical attributes of the garment (three Hampco features); and (b) 
where ALL three features are not present or not conclusive, we then look to 
the design, manufacture, marketing or advertising; intended use of the gar- 
ment and principal use of the garment for guidance. 

Style TM4036 has a mesh inner liner, it therefore meets the Hampco crite- 
ria that it has an inner lining of lightweight material. 

In the case of style TM4036, it has a fully elasticized waistband. We note 
that although there is no requirement that the entire waistband be elasti- 
cized (HQ 087264, dated June 13, 1990 and HQ 965981, dated March 3, 
2003), it is our view that at least 1/2 of the waistband must be elasticized. 

We must then ascertain whether the garment has a “drawstring threaded 
through the elasticized waistband”. Without a functioning drawstring, the 


garment does not satisfy the Hampco test. The American Heritage Dictio- 


nary of the English Language, New College Edition, published by Houghton 
Mifflin Company, 1976 edition, at page 397, defines a drawstring as “A cord 


or ribbon run through a hem or casing and pulled to tighten or close an 
opening.” Nothing in the definition precludes the cord or ribbon from being 
made of rubber or elastic, so long as it serves to tighten the entire span of 
the waistband, that the tightening provided by the cord is not minimal, and 
thus serves the function of a drawstring. In our view the rubberized cord 
does all of these things. The waistband construction is adapted for swim- 
ming; the tightening provided by the rubberized draw cord is not minimal 
and serves the function of a drawstring, which is to adjust the size of the 
waistband. Accordingly, style TM4036, which has a rubberized drawcord 
threaded through the waistband, meets the criteria of having a functional 
drawstring threaded through the elasticized waistband. 

CBP has been consistent in ruling that even in those instances where the 
first two factors enumerated by the court in Hampco are present, the third 
factor (the garment is designed and constructed for swimming) must still be 
present. Where the third factor is lacking, the article will be considered 
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shorts (See also, HQ 086436, dated May 3, 1990; HQ 086979, dated May 15, 
1990; HQ 087476, dated September 7, 1990; HQ 950207, dated December 3, 
1991 and HQ 950652, dated February 12, 1992). 

The garment is made of a woven nylon outer shell fabric and possesses a 
mesh liner. The fabrics used to construct this article are relatively light- 
weight, quick drying, and will not retain an inordinate amount of water. The 
pockets have been constructed to facilitate drainage. These features indicate 
that this garment has been designed principally for swimming and thus 
qualifies as men’s swimwear in heading 6211, HTSUS. The presence of pock- 
ets and belt loops does not preclude classification as a swimsuit. See, HQ 
087357, dated June 25, 1990. 


HOLDING: 

The garment, style number TM4036, meets the Hampco criteria for classi- 
fication as swimwear. It is properly classified in subheading 6211.11.1010, 
HTSUSA, the provision for “Track suits, ski-suits and swimwear; other gar- 
ments: Swimwear: Men’s or boys’: Of man-made fibers: Men’s”, textile cat- 
egory 659, dutiable at the column one rate of 28 percent ad valorem. 

NY 184257, dated July 26, 2002, is REVOKED. 


MYLES B. HARMON, 
Director, 
Commercial Rulings Division. 


[ATTACHMENT D] 


DEPARTMENT OF HOMELAND SECURITY. 
BUREAU OF CUSTOMS AND BORDER PROTECTION, 
HQ 966759 
CLA-2 RR:TC:TE 966759 SG 
CATEGORY: Classification 
TARIFF NO.: 6211.11.1010 
Ms. LINDA MOYER 
ASSOCIATED MERCHANDISING CORPORATION 
500 Seventh Avenue 
New York, NY 10018 


RE: Modification of New York Ruling (NY) 180536, dated April 23, 2002; 
Men’s Woven Swimwear, Heading 6211, HTSUS; Shorts, Heading 6203, 
HTSUS 


DEAR MS. MOYER: 

This is in reference to New York ruling letter (NY) 180536, issued to you 
on April 23, 2002, regarding the classification under the Harmonized Tariff 
Schedule of the United States Annotated (HTSUSA) of two pairs of men’s 
shorts. We have reconsidered NY I80536 and found it to be partially in error. 

In NY 180536, we found that a garment identified as style S3S—Al was 
classified in subheading 6203.43.4030, HTSUSA, as men’s shorts. We have 
reviewed the matter and believe that the correct classification of the gar- 
ment is in subheading 6211.11.1010, HTSUSA, as men’s swimwear. There- 
fore, this ruling modifies NY 180536. 
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FACTS: 

The garment involved, style S3S—A1, is a pair of men’s shorts made of 100 
percent woven nylon fabric with an inner lining of knit mesh fabric. It fea- 
tures as elasticized waistband with an elastic cord with a barrel clasp run- 
ning through the entire length of the waistband, two side slash pocks with 
mesh pocket lining, a side seam cargo pocket with a flap which closes by 
means of a hook and loop fabric, and grommets for drainage. 


ISSUE: 
Whether style S3S—A1 is properly classified as men’s swimwear, heading 
6211, HTSUS, or men’s shorts, heading 6203, HTSUS? 


LAW AND ANALYSIS: 

Classification of merchandise under the Harmonized Tariff Schedule of 
the United States Annotated (HTSUSA) is governed by the General Rules of 
Interpretation (GRI). GRI 1 requires that classification be determined ac- 
cording to the terms of the headings and any relative section or chapter 
notes, taken in order. Where goods cannot be classified solely on the basis of 
GRI 1, the remaining GRIs will be applied, in the order of their appearance. 

In Hampco Apparel, Inc. v. United States, 12 CIT 92 (1988), the Court of 
International Trade stated that three factors must be present if a garment is 
to be considered swimwear for tariff purposes: 

(1) the garment has an elasticized waistband through which a draw- 
string is threaded, 


(2) the garment has an inner lining of lightweight material, namely ny- 
lon tricot, and 


(3) the garment is designed and constructed for swimming. 


Beyond possessing the listed criteria, the court determined that the gar- 
ment at issue therein was designed, manufactured, marketed and intended 
to be used as swimwear. The court therefore concluded that the garment be- 
fore it was properly classified as swimwear. 

Although the Hampco decision involved classification of swimwear under 
the previous tariff schedule, i.e., the Tariff Schedules of the United States, it 
is relevant to decisions under the HTSUSA as the tariff language at issue is 
the same and the current tariff does not offer any new or different guidance 
regarding the distinction between swimwear and shorts. 

The Guidelines for the Reporting of Imported Products in Various Textile 
and Apparel Categories, CIE 13/88, November 23, 1988, also provide guid- 
ance in classifying garments as either men’s shorts or swimwear. The Guide- 
lines state: 


Garments commercially known as jogging or athletic shorts are nor- 
mally loose-fitting short pants usually extending from the waist to the 
upper thigh and usually have an elastic waistband. They may resemble 
swim trunks for men, boys, or male infants, which are not included in 
this category. 


Swim trunks will usually have an elasticized waist with a drawstring 


and a full lightweight support liner. Garments which cannot be recog- 
nized as swim trunks will be considered shorts. 


In an informed compliance publication, “Apparel Terminology under the 
HTSUS,” dated November, 2000, Customs and Border Protection (CBP) pro- 
vided basic definitions of textile terms which are commonly utilized in the 
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HTSUS and by the trade community. These definitions are not intended to 
be definitive but rather to provide a basic guideline for classification pur- 
poses. In the informed compliance publication, shorts and swimwear are de- 
fined as: 


Shorts (6103, 6104, 6203, 6204) - are trousers which do not cover the 
knee or below. 


Swimwear (6112, 6211) - is a term referring to garments designed for 
swimming. Included in this term are swim trunks, which usually have 
an elasticized waist with a drawstring threaded through it, and a full 
lightweight support liner. Garments that cannot be identified specifi- 
cally as swim trunks will be considered shorts. Multiple-use “sports” or 
“athletic” shorts that bear a close resemblance to swim trunks and are 
designed for running, team sports etc. are not considered swimwear. 
% + * * 


See, U.S. Customs Service, What Every Member of the Trade Community 
Should Know About: Apparel Terminology Under the HTSUS. 34 Cust. B. & 


Dec. 52, 153 (Dec. 27, 2000). 

In Headquarters Ruling Letter (HQ) 081477, dated March 21, 1988, we 
stated that in order to determine whether a garment is designed and con- 
structed for swimming, we will first look at the appearance of the garment. 
If the appearance is inconclusive, the following evidence will be considered: 
the way in which the garment has been designed, manufactured, marketed 
or advertised; the way in which the manufacturer or importer intends the 
garment to be used, and the way in which a garment is chiefly used. (We 
note that under the HTS “principal use” replaced “chief use”.) See HQ 
952751, dated January 12, 1993; HQ 952209, dated October 2, 1992; HQ 
951841, dated August 11, 1992; and HQ 950501, dated December 17, 1991. 
As such, Customs analysis is in fact, a two part test, that is, (a) examination 
of the physical attributes of the garment (three Hampco features); and (b) 
where ALL three features are not present or not conclusive, we then look to 
the design, manufacture, marketing or advertising; intended use of the gar- 
ment and principal use of the garment for guidance. 

Style S3S—A1 has a mesh inner liner, it therefore meets the Hampco crite- 
ria that it has an inner lining of lightweight material. 

In the case of style S8S—A1, it has a fully elasticized waistband. We note 
that although there is no requirement that the entire waistband be elasti- 
cized (HQ 087264, dated June 13, 1990 and HQ 965981, dated March 3, 
2003), it is our view that at least 1/2 of the waistband must be elasticized. 

We must then ascertain whether the garment has a “drawstring threaded 
through the elasticized waistband”. Without a functioning drawstring, the 


garment does not satisfy the Hampco test. The American Heritage Dictio- 


nary of the English Language, New College Edition, published by Houghton 
Mifflin Company, 1976 edition, at page 397, defines a drawstring as “A cord 


or ribbon run through a hem or casing and pulled to tighten or close an 
opening.” Nothing in the definition precludes the cord or ribbon from being 
made of rubber or elastic, so long as it serves to tighten the entire span of 
the waistband, that the tightening provided by the cord is not minimal, and 
thus serves the function of a drawstring. In our view the elastic cord does all 
of these things, while the barrel clasp holds the tightening in place. The 
waistband construction is adapted for swimming; the tightening provided by 
the elastic cord and barrel clasp is not minimal and serves the function of a 
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drawstring, which is to adjust the size of the waistband. Accordingly, style 
S3S—A1, which has a elastic cord with barrel clasp threaded through the 
waistband, meets the criteria of having a functional drawstring threaded 
through the elasticized waistband. 

CBP has been consistent in ruling that even in those instances where the 
first two factors enumerated by the court in Hampco are present, the third 
factor (the garment is designed and constructed for swimming) must still be 
present. Where the third factor is lacking, the article will be considered 
shorts (See also, HQ 086436, dated May 3, 1990; HQ 086979, dated May 15, 
1990; HQ 087476, dated September 7, 1990; HQ 950207, dated December 3, 
1991 and HQ 950652, dated February 12, 1992). 

The garment is made of a woven nylon outer shell fabric and possesses a 
mesh liner. The fabrics used to construct this article are relatively light- 
weight, quick drying, and will not retain an inordinate amount of water. The 
pockets have been constructed to facilitate drainage. These features indicate 
that this garment has been designed principally for swimming and thus 
qualifies as men’s swimwear in heading 6211, HTSUS. 

HOLDING: 

The garment, style number S3S—A1, meets the Hampco criteria for classi- 
fication as swimwear. It is properly classified in subheading 6211.11.1010, 
HTSUSA, the provision for “Track suits, ski-suits and swimwear; other gar- 
ments: Swimwear: Men’s or boys’: Of man-made fibers: Men’s”, textile cat- 
egory 659, dutiable at the column one rate of 28 percent ad valorem. 

NY 180536, dated April 23, 2002, is MODIFIED. 


MYLES B. HARMON, 
Director, 
Commercial Rulings Division. 


(AIA ao 


PROPOSED REVOCATION OF RULING LETTERS AND REVOCA- 
TION OF TREATMENT RELATING TO TARIFF CLASSIFICA- 
TION OF DISPOSABLE BOXER SHORTS 


AGENCY: Bureau of Customs and Border Protection; Department 
of Homeland Security. 


ACTION: Notice of proposed revocation of two tariff classification 
ruling letters and revocation of treatment relating to the classifica- 
tion of disposable boxer shorts. 


SUMMARY: Pursuant to section 625(c), Tariff Act of 1930 (19 
U.S.C. 1625(c)), this notice advises interested parties that Customs 
and Border Protection (CBP) intends to revoke two ruling letters re- 
lating to the tariff classification under the Harmonized Tariff Sched- 
ule of the United States Annotated (HTSUSA) of disposable boxer 
shorts. Similarly, CBP proposes to revoke any treatment previously 
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accorded by it to substantially identical merchandise. Comments are 
invited on the correctness of the intended actions. 


DATE: Comments must be received on or before January 9, 2004. 


ADDRESS: Written comments are to be addressed to Customs and 
Border Protection, Office of Regulations and Rulings, Attention: 
Regulations Branch, 1300 Pennsylvania Avenue, N.W., Washington, 
D.C. 20229. Submitted comments may be inspected at Customs and 
Border Protection, 799 9th Street, N.W., Washington, D.C. during 
regular business hours. Arrangements to inspect submitted com- 
ments should be made in advance by calling Mr. Joseph Clark at 
(202) 572-8768. 


FOR FURTHER INFORMATION CONTACT: Beth Safeer, Tex- 
tiles Branch: (202) 572-8825. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


On December 8, 1993, Title VI (Customs Modernization), of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057) (hereinafter “Title VI”), became effective. 
Title VI amended many sections of the Tariff Act of 1930, as 
amended, and related laws. Two new concepts which emerge from 
the law are “informed compliance” and “shared responsibility.” 
These concepts are premised on the idea that in order to maximize 
voluntary compliance with Customs laws and regulations, the trade 
community needs to be clearly and completely informed of its legal 
obligations. Accordingly, the law imposes a greater obligation on the 
Bureau of Customs and Border Protection to provide the public with 
improved information concerning the trade community’s responsi- 
bilities and rights under the Customs and related laws. In addition, 
both the trade and CBP share responsibility in carrying out import 
requirements. For example, under section 484 of the Tariff Act of 
1930, as amended (19 U.S.C. § 1484), the importer of record is re- 
sponsible for using reasonable care to enter, classify and value im- 
ported merchandise, and provide any other information necessary to 
enable CBP to properly assess duties, collect accurate statistics and 
determine whether any other applicable legal requirement is met. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI, this notice advises 
interested parties that CBP intends to revoke two ruling letters re- 
lating to the tariff classification of disposable boxer shorts. Although 
in this notice CBP is specifically referring to the revocation of New 
York Ruling Letter (NY) H88064, dated March 1, 2002 (Attachment 
A), and NY H82855, dated July 6, 2001 (Attachment B), this notice 
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covers any rulings on this merchandise which may exist but have 
not been specifically identified. CBP has undertaken reasonable ef- 
forts to search existing data bases for rulings in addition to the ones 
identified. No further rulings have been found. Any party who has 
received an interpretive ruling or decision (i.e., a ruling letter, inter- 
nal advice memorandum or decision or protest review decision) on 
the merchandise subject to this notice, should advise CBP during 
this notice period. 

Similarly, pursuant to section 625(c)(2), Tariff Act of 1930 (19 
U.S.C.1625 (c)(2)), as amended by section 623 of Title VI, CBP in- 
tends to revoke any treatment previously accorded by CBP to sub- 
stantially identical merchandise. This treatment may, among other 
reasons, be the result of the importer’s reliance on a ruling issued to 
a third party, CBP personnel applying a ruling of a third party to im- 
portations of the same or similar merchandise, or the importer’s or 
CBP’s previous interpretation of the HTSUSA. Any person involved 
with substantially identical merchandise should advise CBP during 
this notice period. An importer’s failure to advise CBP of substan- 
tially identical merchandise or of a specific ruling not identified in 
this notice may raise issues of reasonable care on the part of the im- 
porter or its agents for importations of merchandise subsequent to 
the effective date of the final decision on this notice. 

In NY H88064 and NY H82855, CBP classified disposable boxer 
shorts composed of 100 percent spun bond polypropylene fabric with 
an elasticized waistband under subheading 6210.10.7000, Harmo- 
nized Tariff Schedule of the United States Annotated (HTSUSA), 
which provides for “Garments, made up of fabrics of heading 5602, 
5603, 5903, 5906 or 5907: Of fabrics of heading 5602 or 5603: Other: 
Other: Disposable briefs and panties designed for one-time use.” 
Based on our analysis of the scope of the terms of subheadings 
6210.10.7000, HTSUSA, and 6210.10.9040, HTSUSA, the Legal 
Notes, and the Explanatory Notes, we find that disposable boxer 
shorts of the type subject to this notice, should be classified in sub- 
heading 6210.10.9040, HTSUSA, the provision for “Garments, made 
up of fabrics of heading 5602, 5603, 5903, 5906 or 5907: Of fabrics of 
heading 5602 or 5603: Other: Other: Other, Other.” 

Pursuant to 19 U.S.C. 1625 (c)(1), CBP intends to revoke NY 
H88064 and NY H82855, and any other ruling not specifically identi- 
fied, to reflect the proper classification of the merchandise pursuant 
to the analysis set forth in proposed Headquarters Ruling Letter 
(HQ) 966595 (Attachment C) and HQ 966594 (Attachment D). Addi- 
tionally, pursuant to 19 U.S.C. 1625(c)(2), CBP intends to revoke any 
treatment previously accorded by CBP to substantially identical 
merchandise. 
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Before taking this action, consideration will be given to any writ- 
ten comments timely received. 


DATED: November 25, 2003 


Gail A. Hamill for MYLES B. HARMON, 
Director, 
Commercial Rulings Division. 


Attachments 


ER 
[ATTACHMENT A] 


DEPARTMENT OF HOMELAND SECURITY. 
BUREAU OF CUSTOMS AND BORDER PROTECTION, 
NY H88064 
March 1, 2002 
CLA-2-61:RR:NC: 3 353 H88064 
CATEGORY: Classification 
TARIFF NO.: 6210.10.7000 
MR. THOMAS CHAO 
M.A.M. INDUSTRIES INC. 
10736 Skylark Dr. 
Jacksonville, FL 32257 


RE: The tariff classification of disposable boxer shorts from China. 


DEAR Mr. CHAO: 

In your letter dated January 15, 2002, received in this office on February 
4, 2002, you requested a tariff classification ruling. 

The submitted sample Item Number BX-—002 Disposable Boxer is made 
for one-time use. The garment is composed of non-woven 100% spun bond 
polypropylene fabric. The boxer features an elasticized waistband. 

The applicable subheading for the Item Number BX-—002 Disposable 
Boxer will be 6210.10.7000, Harmonized Tariff Schedule of the United 
States (HTS), which provides for “Garments, made up of fabrics of heading 
5602, 5603, 5903, 5906 or 5907: Of fabrics of heading 5602 or 5603: Other: 
Other: Disposable briefs and panties designed for one-time use.” The rate of 
duty will be 10.2% ad valorem. 

The are no quota restrictions or visa requirements for this merchandise. 

This ruling is being issued under the provisions of Part 177 of the Cus- 
toms Regulations (19 C.F.R. 177). 

A copy of the ruling or the control number indicated above should be pro- 
vided with the entry documents filed at the time this merchandise is im- 
ported. If you have any questions regarding the ruling, contact National Im- 
port Specialist Kenneth Reidlinger at 646-733-3053. 


ROBERT B. SWIERUPSKI, 
Director, 
National Commodity Specialist Division. 
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[ATTACHMENT B] 


DEPARTMENT OF HOMELAND SECURITY. 
BUREAU OF CUSTOMS AND BORDER PROTECTION, 
NY H82855 
July 6, 2001 
CLA-2-62:RR:NC:3:353 H82855 
CATEGORY: Classification 
TARIFF NO.: 6210.10.7000 
Mr. DAVID HARRIS 
DNA Propbucts, LLC 
PO. Box 306 
New York, NY 10032 


RE: The tariff classification of disposable boxer shorts from China. 


DEAR Mk. HARRIS: 

In your letter dated June 6, 2001 you requested a tariff classification rul- 
ing. 

The submitted sample is a disposable boxer short made for one-time use. 
The garment is composed of non-woven 100% polypropylene fabric. The 
boxer styled man’s short has an elasticized waistband and a fly front open- 
ing. 

The applicable subheading for the disposable boxer short will be 
6210.10.7000, Harmonized Tariff Schedule of the United States (HTS), 
which provides for “garments, made up of fabrics of heading 5602, 5603, 
5903, 5906 or 5907: Of fabrics of heading 5602 or 5603: Other: Other: Dis- 
posable briefs and panties designed for one-time use”. The rate of duty will 
be 11% ad valorem. 

There are no quota restrictions or visa requirements on this merchandise. 

This ruling is being issued under the provisions of Part 177 of the Cus- 
toms Regulations (19 C.F.R. 177). 

A copy of the ruling or the control number indicated above should be pro- 
vided with the entry documents filed at the time this merchandise is im- 
ported. If you have any questions regarding the ruling, contact National Im- 
port Specialist Kenneth Reidlinger at 212-637-7084. 


ROBERT B. SWIERUPSKI 
Director, 
National Commodity Specialist Division. 
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[ATTACHMENT C] 


DEPARTMENT OF HOMELAND SECURITY. 
BUREAU OF CUSTOMS AND BORDER PROTECTION, 
HQ 966595 
CLA-2 RR:CR:TE 966595 BAS 
CATEGORY: Classification 
TARIFF NO.: 6210.10.9040 
THOMAS CHAO 
M.A.M. INDUSTRIES, INC. 
10736 Skylark Drive 
Jacksonville, Florida 32257 


RE: Revocation of NY H88064, dated March 1, 2002; Classification of dis- 
posable boxer shorts 


DEAR Mr. CHAO: 

This is in reference to New York Ruling Letter (NY) H88064, dated March 
1, 2002. In NY H88064, disposable boxer shorts composed of 100 percent 
spun bond polypropylene fabric with an elasticized waistband were classi- 
fied under subheading 6210.10.7000, Harmonized Tariff Schedule of the 
United States (HTSUSA), which provides for “Garments, made up of fabrics 
of heading 5602, 5603, 5903, 5906 or 5907: Of fabrics of heading 5602 or 
5603: Other: Other: Disposable briefs and panties designed for one-time 
use.” Upon review of the ruling, the Bureau of Customs and Border Protec- 
tion (CBP) has determined that the merchandise was erroneously classified. 
This ruling letter revokes NY H88064 and sets forth the correct classifica- 
tion determination. 


FACTS: 

The merchandise under consideration is a disposable boxer short from 
China made for one time use. The garment, Item Number BX-002, is com- 
posed of non-woven 100 percent spun bond polypropylene fabric and fea- 
tures an elasticized waistband. 

Internet research reveals that disposable boxer shorts may be used for 
wear while travelling, camping, before or after workout, during hospital 
stays and spa visits. 


ISSUE: 

Is the subject disposable boxer short classifiable under subheading 
6210.10.7000, HTSUSA, which provides for disposable briefs and panties de- 
signed for one-time use, made up of fabrics of 5603, or under subheading 
6210.10.9040, HTSUSA, which provides for other garments, made up of fab- 
rics of heading 5602 or 5603? 


LAW AND ANALYSIS: 

Classification under the HTSUSA is made in accordance with the General 
Rules of Interpretation (GRI). GRI 1 provides that the classification of goods 
shall be determined according to the terms of the headings of the tariff 
schedule and any relative Section or Chapter Notes. In the event that the 
goods cannot be classified solely on the basis of GRI 1, and if the headings 
and legal notes do not otherwise require, the remaining GRIs may then be 
applied. 
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SUBHEADING 6210.10.7000, HTSUSA 

Heading 6210, HTSUSA, covers garments, made up of fabrics of heading 
5602, 5603, 5903, 5906 or 5907. The boxer shorts at issue, constructed of 100 
percent non-woven polypropylene fabric would be a garment made up of fab- 
ric of heading 5603, non-woven. 

The issue is whether or not the boxer shorts should be classified under 
subheading 6210.10.7000, HTSUSA, as a disposable brief or panty, designed 
for one time use or under subheading 6210.10.9040, HTSUSA, as an other 
garment made up of fabrics of heading 5602 or 5603. 

Websters II New College Dictionary, 1999, at page 138, defines briefs as 
“short tight-fitting underpants” and boxer shorts full-cut undershorts.” 

The Fashion Dictionary, Mary Brooks Picken, 1973, at page 37, defines 
briefs as “undergarments similar to drawers but shorter, shaped with 
crotch, fitting legs snugly” and boxers as “styles of shorts first worn in the 
boxing ring, and then used as swimming trunks by men. Adapted for trunks 
of women’s and children’s bathing suits.” 

Hisroom.com, an internet website which sells undergarments of all types, 
describes a brief as “the traditional men’s underpant. It has a full rise, 
meaning it covers the body from the waist to the top of the thigh. Also has a 
working fly.” Hisroom.com describes a boxer as “a full rise, full cut short 
with a 3 inch inseam. It loosely covers the body from the waist to just above 
mid thigh. It always has a working front fly.” 

The definitions indicate that briefs are tighter fitting garments that do 
not cover the thigh. Boxers are loose fitting garments which do cover part of 
the thigh. Although the boxers in this case are disposable, they are not 
briefs and therefore are not properly classifiable in subheading 
6210.10.7000, HTSUSA 


SUBHEADING 6210.10.9040, HTSUSA 

The subject disposable boxer short is properly classified in subheading 
6210.10.9040, HTSUSA, the provision for “Garments, made up of fabrics of 
heading 5602, 5603, 5903, 5906 or 5907: Of fabrics of heading 5602 or 5603: 
Other: Other: Other, Other.” 

This ruling is consistent with other rulings in which disposable non- wo- 
ven polypropylene boxer shorts, disposable shorts and other non-woven 
polypropylene garments have been classified in subheading 6210.10.9040, 
HTSUSA. See NY J83528, dated April 30, 2003; NY F86301, dated May 11, 
2000; NY B81958, dated March 31, 1997. 


HOLDING 

NY H88064, dated March 1, 2002, is hereby revoked. 

The disposable boxer short at issue, Item Number BX-002, composed of 
non-woven 100 percent spun bond polypropylene fabric and featuring an 
elasticized waistband is classified in subheading 6210.10.9040, HTSUSA, 
textile category 659, the provision for “Garments, made up of fabrics of 
heading 5602, 5603, 5903, 5906 or 5907: Of fabrics of heading 5602 or 5603: 
Other: Other: Other, Other.” The general column one rate of duty is 16.1 per- 
cent ad valorem. 

The designated textile and apparel category may be subdivided into parts. 
If so, the visa and quota requirements applicable to the subject merchandise 
may be affected. Since part categories are the result of international bilat- 
eral agreements which are subject to frequent renegotiations and changes, 
to obtain the most current information available, we suggest your client 
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check, close to the time of shipment, the Textile Status Report for Absolute 
Quotas, previously available on the Customs Electronic Bulletin Board 
(CEBB), which is available now on the CBP website at www.cbp.gov. 

Due to the changeable nature of the statistical annotation (the ninth and 
tenth digits of the classification) and the restraint (quota/visa) categories, 
your client should contact your local Customs office prior to importation of 
this merchandise to determine the current status of any import restraints or 
requirements. 


MYLES B. HARMON, 
Director, 
Commercial Rulings Division. 


a I Acres 


[ATTACHMENT D}] 


DEPARTMENT OF HOMELAND SECURITY. 
BUREAU OF CUSTOMS AND BORDER PROTECTION, 
HQ 966594 
CLA-2 RR:CR:TE 966594 BAS 
CATEGORY: Classification 
TARIFF NO.: 6210.10.9040 
DAVID HARRIS 
DNA Propwucts, LLC 
P.O. Box 306 
New York, NY 10032 


RE: Revocation of NY H82855, dated Juiy 6, 2001; Classification of dispos- 
able boxer shorts 


DEAR Mk. HARRIS: 

This is in reference to New York Ruling Letter (NY) H82855, dated July 6, 
2001. In NY H82855, disposable boxer shorts composed of non-woven 100 
percent polypropylene fabric with an elasticized waistband and a front fly 
opening were classified under subheading 6210.10.7000, Harmonized Tariff 
Schedule of the United States (HTSUSA), which provides for “Garments, 
made up of fabrics of heading 5602, 5603, 5903, 5906 or 5907: Of fabrics of 
heading 5602 or 5603: Other: Other: Disposable briefs and panties designed 
for one-time use.” Upon review of the ruling, the Bureau of Customs and 
Border Protection (CBP) has determined that the merchandise was errone- 
ously classified. This ruling letter revokes NY H82855 and sets forth the cor- 
rect classification determination. 


FACTS: 

The merchandise under consideration is a disposable boxer short from 
China made for one time use. The garment is composed of non-woven 100 
percent polypropylene fabric and features an elasticized waistband and a 
front fly opening. 

Internet research reveals that disposable boxer shorts may be used for 
wear while travelling, camping, before or after workout, during hospital 
stays and spa visits. 
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ISSUE: 

Is the subject disposable boxer short classifiable under subheading 
6210.10.7000, HTSUSA, which provides for disposable briefs and panties de- 
signed for one-time use, made up of fabrics of 5603, or under subheading 
6210.10.9040, HTSUSA, which provides for other garments, made up of fab- 
rics of heading 5602 or 5603? 

LAW AND ANALYSIS: 

Classification under the HTSUSA is made in accordance with the General 
Rules of Interpretation (GRI). GRI 1 provides that the classification of goods 
shall be determined according to the terms of the headings of the tariff 
schedule and any relative Section or Chapter Notes. In the event that the 
goods cannot be classified solely on the basis of GRI 1, and if the headings 
and legal notes do not otherwise require, the remaining GRIs may then be 
applied. 

SUBHEADING 6210.10.7000, HTSUSA 

Heading 6210, HTSUSA, covers garments, made up of fabrics of heading 
5602, 5603, 5903, 5906 or 5907. The boxer shorts at issue, constructed of 100 
percent non-woven polypropylene fabric would be a garment made up of fab- 
ric of heading 5603, non-woven. 

The issue is whether or not the boxer shorts should be classified under 
subheading 6210.10.7000, HTSUSA, as a disposable brief or panty, designed 
for one time use or under subheading 6210.10.9040, HTSUSA, as an other 
garment made up of fabrics of heading 5602 or 5603. 

Websters II New College Dictionary, 1999, at page 138, defines briefs as 
“short tight-fitting underpants” and boxer shorts as “full-cut undershorts.” 





briefs as “undergarments similar to drawers but shorter, shaped with 


” 


crotch, fitting legs snugly” and boxers as “styles of shorts first worn in the 
boxing ring, and then used as swimming trunks by men. Adapted for trunks 
of women’s and children’s bathing suits.” 

Hisroom.com, an internet website which sells undergarments of all types, 
describes a brief as “the traditional men’s underpant. It has a full rise, 
meaning it covers the body from the waist to the top of the thigh. Also has a 
working fly.” Hisroom.com describes a boxer as “a full rise, full cut short 
with a 3 inch inseam. It loosely covers the body from the waist to just above 
mid thigh. It always has a working front fly.” 

The definitions indicate that briefs are tighter fitting garments that do 
not cover the thigh. Boxers are loose fitting garments which do cover part of 
the thigh. Although the boxers in this case are disposable, they are not 
briefs and therefore are not properly classifiable in subheading 
6210.10.7000, HTSUSA. 


SUBHEADING 6210.10.9040, HTSUSA 

The subject disposable boxer short is properly classified in subheading 
6210.10.9040, HTSUSA, the provision for “Garments, made up of fabrics of 
heading 5602, 5603, 5903, 5906 or 5907: Of fabrics of heading 5602 or 5603: 
Other: Other: Other, Other.” 

This ruling is consistent with other rulings in which disposable non-woven 
polypropylene boxer shorts, disposable shorts and other non-woven 
polypropylene garments have been classified in subheading 6210.10.9040, 
HTSUSA. See NY J83528, dated April 30, 2003; NY F86301, dated May 11, 
2000; NY B81958, dated March 31, 1997. 
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HOLDING 

NY H82855, dated July 6, 2001, is hereby revoked. 

The disposable boxer short at issue composed of non-woven 100 percent 
polypropylene fabric and featuring an elasticized waistband and front fly 
opening is classified in subheading 6210.10.9040, HTSUSA, textile category 
659, the provision for “Garments, made up of fabrics of heading 5602, 5603, 
5903, 5906 or 5907: Of fabrics of heading 5602 or 5603: Other: Other: Other, 
Other.” The general column one rate of duty is 16.1 percent ad valorem. 

The designated textile and apparel category may be subdivided into parts. 
If so, the visa and quota requirements applicable to the subject merchandise 
may be affected. Since part categories are the result of international bilat- 
eral agreements which are subject to frequent renegotiations and changes, 
to obtain the most current information available, we suggest your client 
check, close to the time of shipment, the Textile Status Report for Absolute 
Quotas, previously available on the Customs Electronic Bulletin Board 
(CEBB), which is available now on the CBP website at www.cbp.gov. 

Due to the changeable nature of the statistical annotation (the ninth and 
tenth digits of the classification) and the restraint (quota/visa) categories, 
your client should contact your local Customs office prior to importation of 
this merchandise to determine the current status of any import restraints or 
requirements. 


MYLES B. HARMON, 
Director, 
Commercial Rulings Division. 


TTI 


PROPOSED REVOCATION OF RULING LETTER AND TREAT- 
MENT RELATING TO TARIFF CLASSIFICATION OF SEATS 
FOR FORK-LIFT TRUCKS 


AGENCY: U. S. Customs and Border Protection, Department of 
Homeland Security. 


ACTION: Notice of proposed revocation of ruling letter and treat- 
ment relating to tariff classification of seats for fork-lift trucks. 


SUMMARY: Pursuant to section 625(c), Tariff Act of 1930 (19 
U.S.C. 1625(c)), as amended by section 623 of Title VI (Customs 
Modernization) of the North American Free Trade Agreement Imple- 
mentation Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises 
interested parties that Customs intends to revoke a ruling relating 
to the classification, under the Harmonized Tariff Schedule of the 
United States (HTSUS), of seats for fork-lift trucks, and to revoke 
any treatment Customs has previously accorded to substantially 
identical transactions. These articles are seats designed to be at- 
tached to the floors of fork-lift trucks. Customs invites comments on 
the correctness of the proposed action. 
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DATE: Comments must be received on or before January 9, 2004. 


ADDRESS: Written comments are to be addressed to U.S. Customs 
and Border Protection, Office of Regulations & Rulings, Attention: 
Regulations Branch, 1300 Pennsylvania Avenue N.W., Washington, 
D.C. 20229. Submitted comments may be inspected at U.S. Customs 
and Border Protection, 799 9th Street, N.W., Washington, D.C. 
20220, during regular business hours. Arrangements to inspect sub- 
mitted comments should be made in advance by calling Mr. Joseph 
Clark at (202) 572-8768. 


FOR FURTHER INFORMATION CONTACT: James A. Seal, 
Commercial Rulings Division (202) 572-8779. 


SUPPLEMENTARY INFORMATION: 


Background 


On December 8, 1993, Title VI (Customs Modernization), of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057), became effective. Title VI amended many 
sections of the Tariff Act of 1930, as amended, and related laws. Two 
new concepts which emerge from the law are informed compli- 
ance and shared responsibility. These concepts are based on the 
premise that in order to maximize voluntary compliance with Cus- 
toms laws and regulations, the trade community needs to be clearly 
and completely informed of its legal obligations. Accordingly, the law 
imposes a greater obligation on Customs to provide the public with 
improved information concerning the trade community’s rights and 
responsibilities under the Customs and related laws. In addition, 
both the trade and Customs share responsibility in carrying out im- 
port requirements. For example, under section 484, Tariff Act of 
1930, as amended (19 U.S.C. 1484), the importer of record is respon- 
sible for using reasonable care to enter, classify and declare value on 
imported merchandise, and to provide other necessary information 
to enable Customs to properly assess duties, collect accurate statis- 
tics and determine whether any other legal requirement is met. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI, this notice advises 
interested parties that Customs intends to revoke a ruling relating 
to the tariff classification of seats for fork-lift trucks. Although in 
this notice Customs is specifically referring to one ruling, HQ 
954853, this notice covers any rulings on this merchandise which 
may exist but have not been specifically identified. Customs has un- 
dertaken reasonable efforts to search existing data bases for rulings 
in addition to the one identified. No further rulings have been identi- 
fied. Any party who has received an interpretative ruling or decision 
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(i.e., ruling letter, internal advice memorandum or decision, or pro- 
test review decision) on the merchandise subject to this notice, 
should advise Customs during this notice period. 

Similarly, pursuant to section 625(c)(2), Tariff Act of 1930 (19 
U.S.C. 1625(c)(2)), as amended by section 623 of Title VI, Customs 
intends to revoke any treatment previously accorded by Customs to 
substantially identical transactions. This treatment may, among 
other reasons, be the result of the importer’s reliance on a ruling is- 
sued to a third party, Customs personnel applying a ruling of a third 
party to importations of the same or similar merchandise, or the im- 
porter’s or Customs previous interpretation of the HTSUS. Any per- 
son involved in substantially identical transactions should advise 
Customs during this notice period. An importer’s failure to advise 
Customs of substantially identical transactions or of a specific ruling 
not identified in this notice, may raise issues of reasonable care on 
the part of the importer or his agents for importations of merchan- 
dise subsequent to the effective date of the final decision on this no- 
tice. 

In HQ 954853, dated November 22, 1993, seats designed to be at- 
tached to the floors of fork-lift trucks were held to be classifiable in 
subheading 8431.20.00, HTSUS. This ruling was based on the posi- 
tion that the seats qualified as parts for tariff purposes and, pursu- 
ant to Section XVI, Note 2(b), HTSUS, are classifiable with the ma- 
chines or apparatus (i.e., fork-lift trucks) with which they are solely 
or principally used. HQ 954853 is set forth as “Attachment A” to this 
document. 

It is now Customs position that these fork-lift truck seats are clas- 
sifiable in subheading 9401.80.40, HTSUS, as other seats (other 
than those of heading 9402), whether or not convertible into beds. 
Pursuant to 19 U.S.C. 1625(c)(1)), Customs intends to revoke HQ 
954853, and any other ruling not specifically identified, to reflect the 
proper classification of the merchandise pursuant to the analysis in 
HQ 966854, which is set forth as “Attachment B” to this document. 
Additionally, pursuant to 19 U.S.C. 1625(c)(2), Customs intends to 
revoke any treatment it previously accorded to substantially identi- 
cal transactions. Before taking this action, we will give consideration 
to any written comments timely received. 


DATED: November 25, 2003 


MYLES B. HARMON, 
Director, 
Commercial Rulings Division. 


Attachments 
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[ATTACHMENT A] 


DEPARTMENT OF HOMELAND SECURITY. 
BUREAU OF CUSTOMS AND BORDER PROTECTION, 
HQ 954853 
NOVEMBER 22 1993 
CLA-2:CO:R:C:M 954853 JAS 
CATEGORY: Classification 
TARIFF NO.: 8431.20.00 
DISTRICT DIRECTOR OF CUSTOMS 
610 South Canal Street 
Chicago, IL 60607 


RE: PRD 3901-93-100977; Seats for Forklift Trucks, Parts of Forklift 
Trucks; Sole or Principal Use; Seats, Heading 9401; Section XVI, Note 
2; HQ 950634 

DEAR SIR: 

This is our decision on Application for Further Review of Protest No. 
3901-—93-100977, filed against your action in classifying certain seats for 
forklift trucks from China. The entries under protest were liquidated on 
May 7, 1993, and this protest timely filed on June 1, 1993. 


FACTS: 

The merchandise in issue is described only as seats designed to be at- 
tached to the floors of fork-lift trucks. They were entered under the duty-free 
provision for parts suitable for use solely or principally with the machinery 


of heading 8427. 

Protestant maintains these seats are designed for and distributed solely 
to fork-lift dealers. In addition, it is claimed that entries of identical mer- 
chandise were liquidated at different ports under the free provision. You liq- 
uidated the entries under an eo nomine provision for seats in chapter 94. 
You note that these seats are designed for placing on the floor [of fork-lift 
trucks], a requirement for goods of heading 9401. 

The provisions under consideration are as follows: 


8431.20.00 Parts suitable for use solely or principally with 
the machinery of headings 8425 to 8430: Of ma- 
chinery of heading 8427 .. . Free 


ak * ob ca ok 


9401.80.40 Seats, whether or not convertible into beds, and 
parts thereof: Other seats: Other... 2.5 percent 


ISSUE: 
Whether seats that are parts of fork-lift trucks are provided for eo 
nomine in heading 9401. 


LAW AND ANALYSIS: 

Merchandise is classifiable under the Harmonized Tariff Schedule of the 
United States (HTSUS) in accordance with the General Rules of Interpreta- 
tion (GRIs). GRI 1 states in part that for legal purposes, classification shall 
be determined according to the terms of the headings and any relative sec- 
tion or chapter notes, and provided the headings or notes do not require oth- 
erwise, according to GRIs 2 through 6. 
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Section XVI, Note 2(a), HTSUS, states, in relevant part, that subject to 
certain exceptions that are not relevant here, parts of machines which are 
goods included in any of the headings of chapters 84 and 85 are in all cases 
to be classified in their respective headings. Note 2(b) states that other 
parts, if suitable for use solely or principally with a particular kind of ma- 
chine, or with a number of machines of the same heading are to be classified 
with the machines of that kind. 

Heading 9401 covers all seats, including those for vehicles, provided they 
comply with the conditions prescribed in Chapter 90, Note 2, HTSUS. Note 
2 states, in part, that articles referred to in heading 9401 are to be classified 
there only if designed for placing on the floor or ground. 

Notwithstanding that the seats may otherwise qualify for inclusion in 
heading 9401, we have ruled that the classification of parts in Section XVI is 
governed by the legal notes of that section and those of Chapters 84 and 85 
as well. HQ 950634, dated March 18, 1993. 

Seats for fork-lift trucks qualify as “parts” because they provide comfort 
and stability for the operator while driving the vehicle and while operating 
the lift forks. Therefore, these seats aid the safe and efficient operation of 
the vehicle. The seats are not within the exclusions in Section XVI, Note 1. 
They are not goods included in any of the headings of Chapters 84 or 85. It is 
necessary, for purposes of this decision, to assume that if the seats are sold 
or otherwise provided only to fork-lift truck distributors they are principally, 
if not solely, used with these trucks. Certainly, there is no evidence in the 
file to dispute sucha conclusion. Therefore, the seats in issue qualify as parts 
suitable for use solely or principally with fork-lift trucks of heading 8427. 


HOLDING: 
Under the authority of GRI 1, the seats for fork-lift trucks are provided for 


in heading 8431. They are classifiable in subheading 8431.20.00, HTSUS, 
subject to free entry. The protest should be allowed. 

In accordance with Section 3A(11)(b) of Customs Directive 099 3550—065, 
dated August 4, 1993, Subject: Revised Protest Directive, you should mail 
this decision, together with the Customs Form 19, to the protestant no later 
than 60 days from the date of this letter. Any reliquidation of the entry or 
entries in accordance with the decision must be accomplished prior to mail- 
ing the decision. Sixty days from the date of the decision the Office of Regu- 
lations and Rulings will take steps to make the decision available to Cus- 
toms personnel via the Customs Rulings Module in ACS and to the public 
via the Diskette Subscription Service, Lexis, the Freedom of Information Act 
and other public access channels. 


JOHN DURANT, 
Director, 
Commercial Rulings Division. 
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[ATTACHMENT B] 


DEPARTMENT OF HOMELAND SECURITY. 
BUREAU OF CUSTOMS AND BORDER PROTECTION, 
HQ 966854 
CLA-2 RR:CR:GC 966854 JAS 
CATEGORY: Classification 
TARIFF NO.: 9401.80.40 
Ms. SUZANNE O’HEARN 
CHINA DISTRIBUTORS, INC. 
19200 W. Dodge Road 
P.O. Box 540486 
Omaha, NE 68154 


RE: HQ 954853 Revoked; Seats for Fork-Lift Trucks 


Ms. O’HEARN: 

HQ 954853, issued to you on November 22, 1993, on behalf of China Na- 
tional Machinery Import/Export Corporation, Peking, China, in connection 
with Protest 3307—02—100032, concerned the classification, under the Har- 
monized Tariff Schedule of the United States (HTSUS), of seats for fork-lift 
trucks. HQ 954853 classified these seats in subheading 8431.20.00, HTSUS, 
as other parts suitable for use solely or principally with the machinery of 
headings 8425 to 8430; heading 8427 (i.e., fork-lift trucks). We have recon- 
sidered this classification and now believe that it is incorrect. Any liquida- 
tion or reliquidation of the entries in Protest 3307—02—100032 will be unaf- 
fected by this decision. 


FACTS: 

The merchandise in HQ 954853 is described only as seats designed to be 
attached to the floors of fork-lift trucks. Fork-lift trucks are motorized mate- 
rial handling vehicles typically with a cab and seat for the driver, designed 
to vertically lift and transport loads. 

The seats were originally entered under the duty-free provision in sub- 
heading 8431.20.00, HTSUS, on the basis that they were designed solely for 
fork-lift trucks and distributed solely to dealers in these trucks. However, 
the entries were liquidated under a provision of heading 9401, HTSUS, as 
other seats, on the basis that they were “seats,” and were designed for plac- 
ing on the floor [of fork-lift trucks], a requirement for goods of heading 9401. 

The HTSUS provisions under consideration are as follows: 

8431.20.00 Parts suitable for use solely or principally with 


the machinery of headings 8425 to 8430: Of ma- 
chinery of heading 8427 


* * * * 


9401.80.40 Seats (other than those of heading 9402), whether 
or not convertible into beds, and parts thereof: 
Other seats 


ISSUE: 
Whether seats that are parts of fork-lift trucks are provided for eo nomine 
in heading 9401. 
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LAW AND ANALYSIS: 

Merchandise is classifiable under the Harmonized Tariff Schedule of the 
United States (HTSUS) in accordance with the General Rules of Interpreta- 
tion (GRIs). GRI 1 states in part that for legal purposes, classification shall 
be determined according to the terms of the headings and any relative sec- 
tion or chapter notes, and provided the headings or notes do not require oth- 
erwise, according to GRIs 2 through 6. 

Section XVI, Note 2(a), HTSUS, states, in relevant part, that subject to 
certain exceptions that are not relevant here, parts of machines which are 
goods included in any of the headings of chapters 84 and 85 are in all cases 
to be classified in their respective headings. Note 2(b) states that other 
parts, if suitable for use solely or principally with a particular kind of ma- 
chine, or with a number of machines of the same heading are to be classified 
with the machines of that kind. Additional U.S. Rule of Interpretation 1(c), 
HTSUS, states, in part, that a provision for “parts” or “parts and accesso- 
ries” shall not prevail over a specific provision for such part or accessory. 

Heading 9401 covers all seats, including those for vehicles, provided they 
comply with the conditions prescribed in Chapter 94, Note 2, HTSUS. Note 
2 states, in part, that articles referred to in heading 9401 are to be classified 
there only if designed for placing on the floor or ground. Seats for fork-lift 
trucks meet the terms of this note. 

By its terms, Additional U.S. Rule 1(c), HTSUS, applies in the absence of 
special language or context which otherwise requires. Section XVI, Note 2 is 
such special language or context, but only where the competing provisions at 
issue are within Section XVI. See Nidec Corp. v. United States, 861 F. Supp. 
136, affd. 68 F. 3d 1333 (Fed Cir. 1995). However, in this case, because one 
of the competing provisions, heading 9401, is outside Section XVI, Note 2 to 
that section does not provide special language or context which supercedes 
Additional U.S. Rule of Interpretation 1(c), HTSUS. See HQ 561353, dated 
September 19, 2002. 

Notwithstanding that seats for fork-lift trucks may otherwise qualify as 
parts of heading 8431, an unlimited eo nomine provision describes a good by 
name, and ordinarily covers all forms of the named article. With the excep- 
tion of seats of heading 9402, heading 9401 covers all seats, including those 
for vehicles provided, as noted in Chapter 94, Note 2, they are designed for 
placing on the floor or ground. Heading 9401 is a specific provision for pur- 
poses of Additional U.S. Rule of Interpretation 1(c), HTSUS. 


HOLDING: 

Under the authority of Additional U.S. Rule of Interpretation 1(c), 
HTSUS, seats for fork-lift trucks are provided for in heading 9401. They are 
classifiable in subheading 9401.80.40, HTSUS. HQ 954853, dated November 
22, 1993, is revoked. 


MYLES B. HARMON, 
Director, 
Commercial Rulings Division. 
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Division, Commercial Litigation Branch (Paul D. Kovac); Linda S. Chang, Office of 
the Chief Counsel for Import Administration, United States Department of Com- 
merce, of counsel, for Defendant. 


OPINION AND ORDER 


EATON, Judge: This matter is before the court on the motion of 
plaintiffs Shandong Huarong General Group Corporation 
(“Huarong”) and Liaoning Machinery Import and Export Corpora- 
tion (“LMC”) (collectively the “Companies”) for judgment upon the 
agency record pursuant to USCIT R. 56.2. By their motion, the Com- 
panies contest certain aspects of the United States Department of 
Commerce’s (“Commerce” or the “Department”) ninth administrative 
review of heavy forged hand tools (“HFHTs”) from the People’s Re- 
public of China (“PRC”), see Heavy Forged Hand Tools From the 
P.R.C., 66 Fed. Reg. 48,026 (ITA Sept. 17, 2001) (final det.) (“Final 
Results”), covering the period of review (“POR”) February 1, 1999, 
through January 31, 2000. Jd. at 48,026. The court has jurisdiction 
over this matter pursuant to 28 U.S.C. § 1581(c) (2000) and 19 
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U.S.C. § 1516a(a)(2)(A)G)(D (2000). For the reasons set forth below 
the court remands this matter for further action in conformity with 
this opinion. 


BACKGROUND 


On February 14, 2000, Commerce published a notice of opportu- 
nity to request administrative reviews of the antidumping order cov- 
ering HFHTs from the PRC. See Antidumping or Countervailing 
Duty Order, Finding, or Suspended Investigation, 65 Fed. Reg. 7348, 
7349 (ITA Feb. 14, 2000) (opportunity request admin. rev.). In re- 
sponse, several PRC entities—including the Companies—requested 
administrative reviews. See HFHTs, Finished or Unfinished, With or 
Without Handles, From the P.R.C., 65 Fed. Reg. 66,691, 66,692 (ITA 
Nov. 7, 2000) (prelim. results and prelim. partial rescission of anti- 
dumping duty admin. revs.) (“Preliminary Results”). Specifically, 
Huarong “requested that the Department conduct an administrative 
review of its exports of HFHTs within the bars/wedges class or kind 
of merchandise,” and LMC “requested that the Department conduct 
an administrative review of its exports of HFHTs within the bars/ 
wedges class or kind of merchandise. .. .” Id. at 66,692. Commerce 
then commenced its investigation and distributed standard 
nonmarket economy (“NME”)” country antidumping questionnaires. 

LMC timely filed its initial questionnaire response. See LMC Sec- 
tions A & C Questionnaire Resp., Pub. R. Doc. 22, Conf. R. Doc. 2.? In 
doing so, LMC provided sales data and information about its sales 
process. As to sales, LMC claimed that it sold all of its bars/wedges 
to a single United States customer (“the Buyer”). See Conf. R. Doc. 2, 
Ex. 1 (sales quantity); id., Ex. 14 (customer identity).* As to its sales 
process, LMC stated the following: “Customers provide purchase or- 


1 During the POR Huarong also had sales of axes/adzes to the United States. See Prelim. 
Results, 66 Fed. Reg. at 66,692; Pls.’ Conf. Mem. Supp. Mot. J. Agency R. (“Pls.’ Mem.”) at 5 
n.2 (“Huarong reported in its June 12, 2000, questionnaire response that it did not have ac- 
cess to the required information to participate in the review with respect to axes/adzes, and 
in its September 18, 2000, [response] that its supplier factory refused to respond. In the 
Preliminary Results, Commerce found that Huarong’s supplier failed to act to the best of its 
ability in responding to the questionnaires with respect to axes/adzes, and therefore as- 
signed adverse facts available.”). Because the Companies do not take issue with Com- 
merce’s determination as to these sales, the court does not address Commerce’s determina- 
tion in this respect. 


2 A“nonmarket economy” country is defined as “any foreign country that the administer- 
ing authority determines does not operate on market principles of cost or pricing structures, 
so that sales of merchandise in such country do not reflect the fair value of the merchan- 
dise.” 19 U.S.C. § 1677(18)(a). “Any determination that a foreign country is a nonmarket 
economy country shall remain in effect until revoked by the administering authority.” 19 
U.S.C. § 1677(18)(c)(i). 


3In this response, LMC requested a company-specific antidumping duty margin and pro- 
vided evidence of its independence from government control. See Pub. R. Doc. 22 at A2. 


4 LMC identified the Buyer as [| ]]. See Conf. R. Doc. 2, Ex. 14. 
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ders and LMC confirms these orders,” Pub. R. Doc. 22 at A—10; it 
“[did] not use resellers,” id. at A—11; all of its sales “are based on pur- 
chase orders,” id.; “no affiliate was involved in the sale of the subject 
merchandise to the U.S. during the POR,” id.; and although its PRC 
supplier’ (“the Supplier”) of the subject merchandise “knew the ulti- 
mate destination [of the subject merchandise] because it arranged 
the shipments,” id. at A-15, “[t]here was no understanding restrict- 
ing, discouraging, or prohibiting sales in the home market or else- 
where. The supplier does not have the right to review LMC’s sales 
records and the supplier does not provide after-sales service in the 
United States, participate in U.S. sales calls or activities. . . .” Id.° In 
support of these statements, LMC supplied representative samples 
of invoices, packing lists, and other documentation. See, e.g., id., Ex. 
6. 

Commerce then directed LMC to complete Section D, the “Factors 
of Production Questionnaire,” and to provide data about the factors 
of production for the subject merchandise LMC sold. See LMC Sec- 
tion D Questionnaire Resp., Pub. R. Doc. 29, Conf. R. Doc. 8. In its 
response, LMC stated that it “is a trading company and did not pro- 
duce any subject merchandise.” Pub. R. Doc. 29 at D-2. LMC further 
stated that “information relating to [the manufacturer of the subject 
merchandise] is on the record in this proceeding and is not being re- 
produced.” Jd. at D-2—D-3. LMC further stated that its Supplier of 
the subject merchandise “produced [all of the bars] shipped by LMC 
to the US market and entered during the POR.” Id. at D-3.” 

After reviewing LMC’s Sections A, C, and D responses, Commerce 
asked LMC to provide additional information, which LMC did in a 
timely fashion. See, e.g., LMC Supp. Questionnaire Resps. of: Aug. 
23, 2000, Pub. R. Doc. 40, Conf. R. Doc. 12; Sept. 18, 2000, Pub. R. 
Doc. 57, Conf. R. Doc. 20; Sept. 29, 2000, Pub. R. Doc. 70, Conf. R. 
Doc. 32; Feb. 26, 2001, Pub. R. Doc. 88, Conf. R. Doc. 45; Apr. 9, 
2001, Pub. R. Doc. 96, Conf. R. Doc. 52; May 11, 2001, Pub. R. Doc. 
108, Conf. R. Doc. 62; and May 30, 2001, Pub. R. Doc. 116, Conf. R. 
Doc. 69. In general, these supplemental questionnaires focused on 
information relating to the various factors of production used in the 
manufacture of the subject merchandise. In addition to this mate- 
rial, in the questionnaire response submitted on September 18, 
2000, LMC indicated that it had reported all of its U.S. sales. See 
Pub. R. Doc. 57 at 3 (Q: “Please confirm that you have reported all 


5LMC’s supplier of the subject merchandise was [[ }]. 


§ In other words, it was clear from LMC’s questionnaire responses that it was acknowl- 
edging itself to be the seller of this subject merchandise. 

7The Supplier supplied LMC with [[ ]] of the subject merchandise that 
LMC claimed as sales to the Buyer. See Conf. R. Doc. 2, Ex. 12 (stating LMC sold a total of 
[ ]] pieces of subject merchandise); id. at D-3 (stating [[ iH 
shipped by LMC to the US market during the POR.”). 
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sales to the United States entered during the period of review 
(‘POR’).” A: “LMC confirms that it has reported all sales of the sub- 
ject merchandise that were exported by LMC and entered U.S. cus- 
toms during the POR.”). 

For its part, Huarong also timely filed its initial questionnaire re- 
sponse. See Huarong Sections A & C Questionnaire Resp., Pub. R. 
Doc. 23, Conf. R. Doc. 3.° As with LMC, Huarong provided sales data 
and information dealing with its sales process. See Pub. R. Doc. 23. 
Huarong was instructed to “state the total quantity and value of 
merchandise under review that you sold during the period of review 
(‘POR’) in the United States” and to “[e]xclude your U.S. sales to af- 
filiated resellers. Report instead the resales to the first unaffiliated 
customer.” Pub. R. Doc. 23 at A—1. In response, Huarong stated that 
it “had no affiliated resellers” and submitted data as to its claimed 
U.S. sales. See id.; id., Ex. 1 (quantity and value of sales).? As to its 
sales process, Huarong was instructed to provide information about 
how it structured certain sales to the United States. See Pub. R. Doc. 
28 at A-10—A-12. In response, Huarong stated that “(flor sales 
made through resellers during the POR, Huarong arranged the sale 
for export. Huarong does not restrict any reseller’s volume or geo- 
graphic area for distribution. Huarong neither provides customer 
lists to resellers nor makes joint sales calls with resellers.” Pub. R. 
Doc. 28 at A—11. See id. at A—18; id., Ex. 5 (contract). Included with 
Huarong’s questionnaire response was a copy of what it identified in 
its questionnaire response as a “sales contract” between it and what 
it identified as a “reseller” (the “Export Agent”).’° Finally, the ques- 
tionnaire stated that “[i]f you are aware that any of the merchandise 
that you sold to another company in your country was ultimately 
shipped to the United States, or was at the time [of] the sale in- 
tended to be shipped to the United States, please contact the official 
in charge within two weeks of receipt of this questionnaire.” Pub. R. 
Doc. 23 at A—-16. In response, Huarong stated that it “sold some sub- 
ject merchandise” through the Export Agent.'! Conf. R. Doc. 3 at 
A-16. 

Commerce then directed Huarong to submit a response to Section 
D of the questionnaire. See Huarong Section D Questionnaire Resp., 
Pub. R. Doc. 28, Conf. R. Doc. 7. Section D requested information 
concerning the various factors of production used to manufacture the 


8 In its questionnaire response, Huarong requested a company-specific antidumping 
duty margin and provided evidence of its independence from government control. 

9 As to theses sales, Huarong claimed that it sold [[ ]] of subject merchan- 
dise to several United States customers including [[ }]. See Conf. R. Doc. 3, Ex. 
1 (total quantity and value of sales); Ex. 10 (breaking out sales by customer code); Ex. 12 
(identifying customer codes). 


10 The Export Agent was [| ]]. See Conf. R. Doc. 3, Ex. 5. 
11 Huarong also stated that [[ ]]. Conf. R. Doc. 3 at A-16. 
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subject merchandise. In response, Huarong stated that it was not 
providing actual data for the factors of production but, rather, data 
based on “caps.” See Pub. R. Doc. 28 at D-6. Huarong further stated 
that it was providing data based on “caps” for the factors of produc- 
tion of steel billet, paint, labor, electricity, and coal. See Pub. R. Doc. 
28 at D-6—D13. 

Thereafter, in order to clarify certain information, Commerce 
asked Huarong to submit answers to several supplemental question- 
naires. See, e.g., Huarong Supp. Questionnaire Resps. of: Sept. 18, 
2000, Pub. R. Doc. 59, Conf. R. Doc. 22; Sept. 29, 2000, Pub. R. Doc. 
68, Conf. R. Doc. 30; Apr. 9, 2001, Pub. R. Doc. 102, Conf. R. Doc. 50; 
and May 30, 2001, Pub. R. Doc. 117, Conf. R. Doc. 70. As with LMC’s 
supplemental questionnaire responses, most of the information solic- 
ited by Commerce dealt with various factors of production. However, 
in the questionnaire response submitted on September 18, 2000, 
Huarong also stated that it had reported all of its U.S. sales. See 
Pub. R. Doc. 59 at 5 (Q: “Please confirm that you have reported all 
sales to the United States entered during the period of review 
(‘POR’).” A: “Huarong confirms that it has reported all sales of the 
subject merchandise that were exported by Huarong and entered 
Customs during the POR.”). 

Commerce then published the Preliminary Results. Based on in- 
formation provided by the Companies in their original and supple- 
mental questionnaire responses, Commerce determined that they 
were each preliminarily entitled to company-specific antidumping 
duty margins separate from the PRC-wide antidumping duty mar- 
gin. See Prelim. Results, 65 Fed. Reg. at 66,693. Commerce calcu- 
lated Huarong’s preliminary company-specific antidumping duty 
margin for bars/wedges to be 0.44 percent, and calculated LMC’s 
preliminary company-specific antidumping duty margin for bars/ 
wedges to be 0.01 percent. Id. at 66,696. The PRC-wide antidumping 
duty margin for bars/wedges was preliminarily calculated to be 
139.31 percent. Jd. 

Commerce then notified the Companies that it would conduct veri- 
fication of their submitted sales and factors of production informa- 
tion. See Letter from Commerce to law firm of Hume & Assoc. of 4/9/ 
01, Pub. R. Doc. 100 (“LMC Sales Agenda”); Letter from Commerce 
to law firm of Hume & Assoc. of 4/9/01, Pub. R. Doc. 98 (““Huarong 
Sales Agenda”). Included with this notification was an outline of the 
information Commerce intended to review at verification. See gener- 
ally LMC Sales Agenda; Huarong Sales Agenda. 

Commerce conducted verification of LMC’s questionnaire re- 
sponses from April 23 through April 26, 2001. See Verification in 
Dalian, Liaoning, the P.R.C, of the Questionnaire Resps. of LMC in 
the Antidumping Duty Admin. Rev. of HFHTs from the P.R.C., Conf. 
R. Doc. 73 (“LMC Verification Report”). In its verification report, 
Commerce noted that [[ }]. Id. Com- 
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merce also made the following “significant findings”: (1) “[ulpon ar- 
rival at verification [the Department] observed that LMC had pre- 
pared none of the documentation requested in the [verification] 
outline”; and (2) that the “overwhelming majority of sales activities 
of subject merchandise sales reported by LMC were actually per- 
formed by [| ||.” Id. In other words, it was only at verifica- 
tion, and not before, that Commerce learned the actual nature of 
these transactions. 

At sales verification, Commerce found that LMC was not the 
“seller” of the bars/wedges but, rather, that “[flor bar sales LMC’s 
role is largely one of processing documents for shipment and process- 
ing receipt of payment.” LMC Verification Report at 5. After review- 
ing LMC’s records, Commerce found that 


LMC used U.S. importer records to prepare its sales listings to 
the Department and thus did not have the database used as the 
source of its response. However, it did have sales invoices for 
each sale of subject merchandise reported to the Department 
and these reconciled closely to the amounts reported to the De- 
partment. 


Id. at 7. 
Commerce then conducted verification of Huarong’s questionnaire 
responses from May 2 through May 9. See Verification in Dongping 


Town, Shandong Province, the P.R.C., of the Questionnaire Resps. of 
Shandong Huarong Gen. Group Corp. in the Admin. Rev. of HFHTs 
from the PRC, Conf. R. Doc. 74 (“Huarong Verification Report”). 
Again, as with LMC, Commerce made certain “significant findings,” 
including that “[t]he overwhelming majority of sales activities for 
subject merchandise sales reported by [[ }].”2 Id. at 1. In- 


12 At verification, Commerce learned from Huarong officials the nature of Huarong’s ac- 
tual sales process for bars/wedges to the Buyer through the Export Agent. Commerce found 
that 


for [these sales] [the Buyer] contacts Huarong directly through a purchase order. While 
this purchase order has [the Export Agent] named as the recipient, both [the Export 
Agent] and Huarong stated that Huarong is the only recipient of the purchase order. The 
prices for these sales to [the Buyer] are based on a price agreement between Huarong 
and [the Buyer]. Upon receipt of the order, Huarong will directly send an order confirma- 
tion to [the Buyer]. If [the Buyer] desires any changes in its order, be it quantity, price, 
terms of sale or shipment instructions, it will contact Huarong directly. Upon sending an 
order confirmation to [the Buyer], Huarong sends production orders to its factory. Upon 
completion of production, Huarong arranges shipment of the product to the port. 
Huarong and not [the Export Agent] enter[s] the sale in its accounts receivable ledger. 
Neither Huarong nor [the Export Agent] directly arrange [sic] international ocean 
freight, but rather a shipping forwarder arranges ocean shipment. However, Huarong 
and not [the Export Agent] pays for any ocean freight and insurance to the freight for- 
warder. It is at this point of shipment from Huarong to the freight forwarder that 
Huarong first notifies [the Export Agent] of the sale. Prior to this point [the Export 
Agent] has no knowledge of the sale. [The Export Agent] is made aware of the sale at this 
time as Huarong sends [the Export Agent] a preliminary packing list on which [the Ex- 
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deed, Commerce determined that the [| |] were actually 
Huarong’s. See Application of Adverse Facts Available to Shandong 
Huarong General Group Corp., Conf. R. Doc. 84 at 3 (“[T]he informa- 
tion reviewed at verification clearly demonstrates that Huarong 
records these sales in its books and records [them] as sales to the 
U.S. customer in question.”). Finally, Commerce determined that 
once the sales [[ |], there were no significant discrepancies 
in total sales quantity and value of reconciliation data, or sales com- 
pleteness, based on Huarong’s sales database. See id. at 7-9. 

Commerce also discussed with Huarong officials the various fac- 
tors of production for the subject merchandise and its use of “caps.” 
Commerce stated that 


[alccording to company officials, the consumption amounts re- 
ported for the factors of production were based on what com- 
pany officials call “caps,” which are the company’s closest ap- 
proximation of the inputs used based on years of production 
experience manufacturing the subject merchandise. Company 
officials stated that they no longer had the worksheets showing 
how they computed the “caps”; however, ... the company sup- 
ported their reported “caps” with actual production and work 
records from the POR. 


Huarong Verification Report at 10-11. Although Commerce stated 
Huarong was unable to supply the worksheets it used to calculate all 
of the “caps,” some data was available for the inputs of electricity, 
paint, and coal. Using these data as its starting point, Commerce 
tested the reasonableness of each reported “cap” for these factors of 
production. For the factor of production “paint,” Commerce stated 
that “[t]he average consumption rates based on the worksheets were 
significantly different and much greater than the amounts reported 
to the Department.” Jd. at 13. For the factor of production “electric- 
ity,” Commerce stated that the “consumption rates based on com- 
pany records all exceeded the consumption rates reported by 
Huarong to the Department.” Jd. at 15. For the factor of production 
“coal,” Commerce stated that the “consumption rates based on com- 
pany records all exceeded the consumption rates reported by 
Huarong to the Department.” Jd. Finally, Commerce stated that it 


port Agent] creates an official packing list. Huarong stated that [the Export Agent]’s 
name should be on the packing list as it receives payment from [the Buyer], rather than 
Huarong.... Upon receipt of payment from [the Buyer], [the Export Agent] retains 
a... fee and sends Huarong the remaining amount. Huarong records the entire amount 
of the invoice in its accounts receivable and sales ledger and records the agent fee pro- 
vided to [the Export Agent] in its agent fee expense ledger. 


Huarong and not [the Export Agent] record [sic] [the Buyer’s] sales in their [sic] sales 
ledgers, accounts receivable and inventory records. 


Huarong Verification Report at 6 (internal citations omitted). 
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was unable to “reconcile certain factors of production to company 
cost records . . . due to time constraints. . . .” Id. at 16. 

After review and analysis of the questionnaire responses and the 
information gathered at verification, Commerce determined that the 
use of facts available and adverse facts available was warranted to 
determine the antidumping duty margins for both LMC and 
Huarong. See Final Results, 66 Fed. Reg. at 48,028; see also Issues 
and Decision Mem. for the Admin. Revs. of HFHTs from the P.R.C. — 
February 1, 1999 through January 31, 2000, Pub. R. Doc. 144 (“Deci- 
sion Memo”). As to LMC, Commerce explained: 


Pursuant to [19 U.S.C. §§ 1677e(a)(2)(A) and (C)], the Depart- 
ment has determined that it is appropriate to apply the facts 
available for purposes of determining the dumping margin for 
LMC in the instant review. Pursuant to [19 U.S.C. 
§ 1677e(a)(2)(A)], we have determined that LMC has withheld 
significant information that was requested by the Department 
such that the Department is unable to calculate a dumping 
margin with respect to this company. Pursuant to [19 U.S.C. 
§ 1677e(a)(2\(C)], we further determined that LMC has signifi- 
cantly impeded the Department’s ability to accurately deter- 
mine a margin of dumping for LMC in the instant administra- 
tive review. ... 


Pursuant to [19 U.S.C. § 1677m(i)], the Department conducted 
an on-site verification of the information submitted by LMC at 
its sales headquarters in the PRC. In analyzing LMC’s record 
information pursuant to [19 U.S.C. § 1677m(e)], we have deter- 
mined significant portions of LMC’s reported data could not be 
verified in accordance with [19 U.S.C. § 1677m(e)(2)]. Upon ar- 
rival at verification, the Department discovered that LMC had 
prepared none of the documentation requested in the April 9, 
2001 sales verification outline. Moreover, during verification, it 
became evident that LMC could not provide the information 
necessary to verify its own submissions. As a consequence of 
our findings at verification, pursuant to [19 U.S.C. 
§ 1677m(e)(4)], we determined that LMC did not act to the best 
of its ability in responding to the Department’s requests for in- 
formation. ... 


For the reasons discussed above, the application of [19 U.S.C. 
§ 1677m(e)] does not overcome [19 U.S.C. § 1677e(a)]’s direc- 
tion to use facts otherwise available to determine a margin of 
dumping for LMC in this administrative review. Thus the use 
of facts available is warranted for LMC in this case. Moreover, 
we determine that, due to the nature of LMC’s verification fail- 
ures, and the inadequacy of its cooperation, the integrity of 
LMC’s company reported data on the whole is compromised. 
Therefore, we determine that LMC has not adequately demon- 
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strated its entitlement to rates separate from the government 
entity. As a consequence LMC will receive the PRC-wide entity 
rates. Moreover, ... the Department has determined, pursuant 
to [19 U.S.C. § 1677e(b)], that LMC did not cooperate by acting 
to the best of its ability to comply with the Department’s re- 
quests for information. 


Final Results, 66 Fed. Reg. at 48,028 (emphasis in original). In sup- 
port of its determination that LMC “withheld” information, Com- 
merce explained that 


[tlhe Department discovered at verification that LMC had re- 
ported U.S. sales of bars in its sales database which were in 
fact sales by another PRC company to the United States.... 
Because these misreported sales constituted the bulk of LMC’s 
reported U.S. sales, we have determined that LMC’s database 
is inadequate for purposes of calculating a dumping margin for 
this respondent. 


Decision Memo at 6—7. In support of its determination that LMC 
“significantly impeded” the investigation, Commerce explained that 


LMC demonstrated at verification that it was fully aware of its 
lack of any meaningful involvement in these sales from the be- 
ginning of this review. Yet ... LMC misreported the sales as its 
own in its initial questionnaire response and in the ensuing 
supplemental responses. As a consequence of LMC’s failure to 
accurately describe the true nature of these sales in its ques- 
tionnaire and supplemental responses, the Department was 
unable to determine that the sales were misreported until veri- 
fication. As a direct result of LMC misreporting its sales, the 
Department: 1) issued a verification outline to LMC for pur- 
poses of reviewing the data relevant to these transactions; 2) 
did not anticipate the need to verify these transactions at an- 
other company’s facilities in the PRC; and 3) incorrectly in- 
cluded these sales in the preliminary dumping margin analysis 
for LMC. Thus, LMC’s mischaracterization of these sales sig- 
nificantly impeded the Department’s ability to accurately deter- 
mine a margin of dumping for LMC in the instant administra- 
tive review. 


Id. at 10. As to Huarong, Commerce explained: 


Pursuant to [19 U.S.C. §§ 1677e(a)(2)(A) and (C)], the Depart- 
ment has determined that it is appropriate to apply the [flacts 
available for purposes of determining the dumping margin for 
Huarong in the instant review. Specifically, Huarong failed to 
report the great majority of its U.S. market sales to the Depart- 
ment. Thus, pursuant to [19 U.S.C. § 1677e(a)(2)(A)], the De- 
partment has determined that Huarong has withheld informa- 
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tion that was requested by the Department.... In addition, 
pursuant to [19 U.S.C. § 1677e(a)(2)(C)], we have determined 
that Huarong has significantly impeded this review. 


We further determine that Huarong has failed to satisfy several 
of the requirements enunciated by [19 U.S.C. § 1677m(e)]. Pur- 
suant to [19 U.S.C. § 1677m(i)], the Department conducted an 
on-site verification of Huarong’s data at Huarong’s headquar- 
ters in China. Upon arrival at verification, the Department 
found that Huarong had prepared almost no documents re- 
quested of it in the Department’s verification outline. As a re- 
sult of the verification team having to devote extensive 
amounts of time to examining issues pertaining to the unre- 
ported U.S. sales, and difficulties in verifying the accuracy of 
the reported factors of production input levels, there was insuf- 
ficient time for the verifiers to conduct a full factors of produc- 
tion verification. As a consequence of our findings at verifica- 
tion, we determined that Huarong did not act to the best of its 
ability in responding to the Department’s requests for informa- 
tion pursuant to [19 U.S.C. § 1677m(e)(4)]. 


For the reasons stated above, the application of [19 U.S.C. 
§ 1677m(e)] does not overcome [19 U.S.C. § 1677e(a)]’s direc- 
tion to use facts otherwise available for purposes of determin- 


ing a dumping margin for Huarong. Thus, the use of facts avail- 
able is warranted for Huarong in this case. Moreover, we 
determine that, due to the nature of Huarong’s verification fail- 
ures, and the inadequacy of its cooperation, the integrity of this 
company’s reported data on the whole is compromised. There- 
fore, we determine that Huarong has not adequately demon- 
strated its entitlement to rates separate from the government 
entity. As a consequence Huarong will receive the PRC-wide en- 
tity rates. 


Final Results, 66 Fed. Reg. at 48,028. In support of its determination 
that Huarong “withheld” information in its questionnaire responses, 
Commerce explained that 


the Department has determined that Huarong failed to report 
the great majority of its U.S. sales. Thus, Huarong has with- 
held information that was requested by the Department. By not 
including these sales in its U.S. sales database and misidentify- 
ing these transactions as sales to another Chinese company, for 
resale to the United States, Huarong failed to disclose the fact 
that it: 1) negotiated the sales prices and terms with the U.S. 
customer; 2) received the purchase order directly from the U.S. 
customer; 3) issued the order confirmation directly to the U.S. 
customer; 4) incurred brokerage and handling and marine in- 
surance expenses for the transactions in question; and 5) never 
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transferred ownership of these unreported sales to the named 
PRC reseller. 


Decision Memo at 4. In support of its determination that Huarong 
“significantly impeded” the investigation, Commerce explained that 


[als a direct consequence of Huarong’s mischaracterization of, 
and failure to report, the majority of its sales to the United 
States, the Department(:] 1) did not solicit further information 
from Huarong regarding these transactions in its supplemental 
questionnaires; 2) did not anticipate the need to address these 
sales at Huarong’s verification and thus scheduled Huarong’s 
verification without regard to these transactions; and 3) did not 
include these sales in the preliminary dumping margin analy- 
sis for Huarong. Thus, Huarong’s mischaracterization of these 
sales significantly impeded the Department’s ability to accu- 
rately determine a margin of dumping for Huarong in the in- 
stant administrative review. With respect to the verification, 
we note that Huarong’s failure to report these sales in its data- 
base and its mischaracterization of them as sales to a PRC 
reseller resulted in the Department having to spend an inordi- 
nate amount of the scheduled verification at Huarong on sales 
issues, thus reducing the amount of time left and impeding the 
progress of the factors of production portion of the verifica- 
tion.... This, compounded by the failure of Huarong to ad- 
equately prepare for verification, led to the Department’s in- 
ability to reconcile factors of production to the company’s cost 
records. 


Id. at 6. 

Commerce then determined that the use of adverse facts available 
was warranted as the Companies did not cooperate by acting to the 
best of their abilities to comply with the Department’s requests for 
information. See Final Results, 66 Fed. Reg. at 48,028 (“[Als dis- 
cussed in detail in the Decision Memorandum and the Huarong AFA 
Memorandum, pursuant to [19 U.S.C. § 1677e(b)], we have deter- 
mined that Huarong did not cooperate by acting to the best of its 
ability to comply with the Department’s requests for information.”); 
id. (“[A]s discussed in detail in the Decision Memorandum and the 
LMC AFA Memorandum, the Department has determined, pursuant 
to [19 U.S.C. § 1677e(b)], that LMC did not cooperate by acting to 
the best of its ability to comply with the Department’s requests for 
information.”). In the Decision Memo, Commerce summarized its ad- 
verse facts available reasoning: 


Section [1677e(b) of Title 19] states that if the administering 
authority ... finds that an interested party has failed to coop- 
erate by not acting to the best of its ability to comply with a re- 
quest for information from the administering authority . . . , the 
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administering authority ..., in reaching the applicable deter- 
mination under this title, may use an inference that is adverse 
to the interests of that party in selecting from among the facts 
otherwise available. Adverse inferences are appropriate “to en- 
sure that the party does not obtain a more favorable result by 
failing to cooperate than if it had cooperated fully”. . . . Such ad- 
verse inference may include reliance on information derived 
from[:] (1) the petition; (2) a final determination in the investi- 
gation under this title; (3) any previous review ... [;] or (4) any 
other information on the record. 


To examine whether the respondent “cooperated” by “acting to 
the best of its ability” under [19 U.S.C. § 1677e(b)], the Depart- 
ment considers, inter alia, the accuracy and completeness of 
submitted information and whether the respondent has hin- 
dered the calculation of accurate dumping margins. 


[Als discussed ...the accuracy of Huarong’s and LMC’s re- 
sponses could not be substantiated at verification and the De- 
partment determined that it is appropriate to use the facts 
available for these two respondents. Neither Huarong or LMC 
cooperated by acting to the best of their respective abilities to 
comply with the Department’s requests for information. 
Huarong failed to report a substantial portion of its U.S. sales, 


despite its knowledge that these were U.S. sales subject to this 
review. In addition, at verification, Huarong was unable to sub- 
stantiate numerous reported factor of production values. LMC 
misreported, as the predominant portion of its U.S. sales data- 
base, transactions for which it was not the seller...and at 
verification could not substantiate the reported data with re- 
spect to these sales. 


Decision Memo at 11-12, 13 (citations omitted). As a result of these 
findings, the Companies’ subject merchandise was assigned the 
PRC-wide antidumping duty margin of 47.88 percent. See Final Re- 
sults, 66 Fed. Reg. at 48,029 n.1 (“Based on the results of this review 
the following companies are no longer eligible for separate 
rates ... Huarong, and LMC.”). 

The Companies then commenced this action arguing that Com- 
merce’s determination was improper. Specifically, the Companies 
contend that Commerce’s determination to apply the PRC-wide anti- 
dumping duty margin to their subject merchandise is not supported 
by substantial evidence or otherwise in accordance with law. 


STANDARD OF REVIEW 


The court “shall hold unlawful any determination, finding, or con- 
clusion found... to be unsupported by substantial evidence on the 
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record or otherwise not in accordance with law....” 19 U.S.C. 
§ 1516a(b)(1)(B)i); Huaiyin Foreign Trade Corp. (30) v. United 
States, 322 F.3d 1369, 1374 (Fed. Cir. 2003) (quoting 19 U.S.C. 
§ 1516a(b)(1)(B)i) (2000)). “Substantial evidence is ‘such relevant 
evidence as a reasonable mind might accept as adequate to support a 
conclusion.’ ” Huaiyin, 322 F.3d at 1374 (quoting Consol. Edison Co. 
v. NLRB, 305 U.S. 197, 229 (1938)). The existence of substantial evi- 
dence is determined “by considering the record as a whole, including 
evidence that supports as well as evidence that ‘fairly detracts from 
the substantiality of the evidence.” Jd. (citing Atl. Sugar, Ltd. v. 
United States, 744 F.2d 1556, 1562 (Fed. Cir. 1984)). “In reviewing 
the Department’s construction of a statute it administers, [the court 
defers] to the agency’s reasonable interpretation of the antidumping 
statutes if not contrary to an unambiguous legislative intent as ex- 
pressed in the words of the statute.” Jd. at 1374-75 (citing Timex 
V.I., Inc. v. United States, 157 F.3d 879, 881-82 (Fed. Cir. 1998)). 
Furthermore, “[a]ls long as the agency’s methodology and procedures 
are reasonable means of effectuating the statutory purpose, and 
there is substantial evidence in the record supporting the agency’s 
conclusions, the court will not impose its own views as to the suffi- 
ciency of the agency’s investigation or question the agency’s method- 
ology.” Ceramica Regiomontana, S.A. v. United States, 10 CIT 399, 
404—05, 636 F. Supp. 961, 966 (1986), aff'd 810 F.2d 1137 (Fed. Cir. 
1987) (citing Chevron U.S.A. Inc. v. Natural Res. Def. Council, Inc., 
467 U.S. 837, 843 (1984); Abbott v. Donovan, 6 CIT 92, 97, 570 F. 
Supp. 41, 46—47 (1983)). 


DISCUSSION 


. Commerce’s use of facts available and adverse facts available for 
LMC’s sales data and Huarong’s sales and factors of production 
data 


A. Facts available 


It is Commerce’s duty to implement “the basic purpose of the [anti- 
dumping] statute—determining current margins as accurately as 
possible,” Rhone Poulenc, Inc. v. United States, 899 F.2d 1185, 1191 
(Fed. Cir. 1990), and it is Commerce’s “responsibility to prevent cir- 
cumvention of the antidumping law.” Queen’s Flowers de Colom. uv. 
United States, 21 CIT 968, 972, 981 F. Supp. 617, 622 (1997) (citing 
Mitsubishi Elec. Corp. v. United States, 12 CIT 1025, 1046, 700 F. 
Supp. 538, 555 (1988)). In order that Commerce may comply with 
these mandates, interested parties that choose to participate in an 
investigation must cooperate by complying with Commerce’s re- 
quests for information. Reiner Brach GmbH & Co. KG v. United 
States, 26 CIT ___, , 206 F. Supp. 2d 1323, 1333 (2002) (citing 
Sanyo Elec. Co. v. United States, 22 CIT 304, 314, 9 F. Supp. 2d 688, 
697 (1998); RHP Bearings v. United States, 19 CIT 133, 136, 875 F. 





46 CUSTOMS BULLETIN AND DECISIONS, VOL. 37, NO. 50, DECEMBER 10, 2003 


Supp. 854, 857 (1995)) (“It is the interested party’s obligation to cre- 
ate an accurate record and provide Commerce with the information 
requested to ensure an accurate dumping margin.”).'* Nonetheless, 
Commerce “shall not decline to consider information that is submit- 
ted by an interested party and is necessary to the determination but 
does not meet all the applicable requirements,” if it meets five statu- 
tory criteria. See 19 U.S.C. § 1677m(e)'*; Borden, 22 CIT at ___ , 4 
F. Supp. 2d at 1246 (“[U]nder subsection (e), even if the initial infor- 
mation submitted is ‘deficient’, and even if, after an opportunity to 
‘remedy or explain,’ the Department finds the information ‘not satis- 
factory,’ it sti// must use the information, rather than facts available, 
so long as the criteria of subsection (e) have been met.” (emphasis in 
original)); see also NTN Bearing, 26 CIT at ___ , 104 F. Supp. 2d at 
141 (citing Borden, 22 CIT at ___, 4 F. Supp. 2d at 1245); Steel 
Auth. of India v. United States, 25 CIT ___, ___, 149 F. Supp. 2d 
921, 927 (2001); Branco Peres Citrus, S.A. v. United States, 25 CIT 
n.7, slip op. 01-121 at 22 n.7 (citing Statement of Adminis- 


ine 9 a 


trative Action accompanying the Uruguay Round Agreements Act, 
H.R. Doc. No. 103-826(I), at 865 (1994), reprinted in 1994 U.S.C- 
.C.A.N 4040, 4195; Borden, 22 CIT at , 4 F. Supp. 2d at 1245-46) 
(“[Slection 1677m(e) is, on its face, inapplicable in situations 
where ...a party has failed to ‘demonstrate[ |] that it acted to the 


13 By statute, where an interested party attempts to comply with Commerce’s requests 
for information but Commerce finds such information is deficient, Commerce must provide 
the interested party with an opportunity to remedy the deficiencies. See 19 U.S.C. 
§ 1677m(d); NTN Bearing Corp. of Am. v. United States, 26 CIT 7 , 104 F. Supp. 
2d 110, 141 (2000) (quoting Borden, Inc. v. United States, 22 CIT 233, 262, 4 F. Supp. 2d 
1221, 1245 (1998), aff'd sub nom. Filli De Cecco di Filippo Fara S. Martino S.p.A. v. United 
States, 216 F.3d 1027 (Fed. Cir. 2000), aff’d in part and rev'd in part on other grounds by 
Micron Tech., Inc. v. United States, 243 F.3d 1301 (Fed. Cir. 2001)) (“Section 1677m, which 
was enacted as part of the URAA, is ‘designed to prevent the unrestrained use of facts 
available as to a firm which makes its best effort to cooperate with [Commerce].’”). Here, no 
party argues that the provisions of subsection 1677m(d) apply to the instant action. 


14 Subsection 1677m(e) of title 19 provides: 


In reaching a determination under [19 U.S.C. § 1675] the administering 
authority ... shall not decline to consider information that is submitted by an inter- 
ested party and is necessary to the determination but does not meet all the applicable 
requirements established by the administering authority . . . if— 


(1) the information is submitted by the deadline established for its submission, 
(2) the information can be verified, 


(3) the information is not so incomplete that it cannot serve as a reliable basis for 
reaching the applicable determination, 


(4) the interested party has demonstrated that it acted to the best of its ability in 
providing the information and meeting the requirements established by the admin- 
istering authority .. . with respect to the information, and 


(5) the information can be used without undue difficulties. 


19 U.S.C. § 1677m(e). It is apparent from the inclusion of requirement (2) alone that 
this provision is intended for use prior to verification. 
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best of its ability in providing the information and meeting the re- 
quirements established by [Commerce] with respect to the informa- 
tion.’”). Finally, if, after soliciting information from interested par- 
ties and allowing them an opportunity to remedy any deficiencies in 
such submissions, needed information is not on the record, Com- 
merce may then use facts available in order to complete its investi- 
gation. See 19 U.S.C. § 1677e(a).’° As recently stated by the Court of 
Appeals for the Federal Circuit: “Under subsection (a), if a respon- 
dent ‘fails to provide [requested] information by the deadlines for 
submission, Commerce shall fill in the gaps with ‘facts otherwise 
available.’ ” Nippon Steel Corp. v. United States, 337 F.3d 1373, 1381 
(Fed. Cir. 2003) (“Nippon Fed. Cir.”) (emphasis added). 

In the instant investigation, Commerce determined that the use of 
facts available was warranted for LMC’s sales data, and for 
Huarong’s sales and factors of production data. As to the Companies’ 
sales data Commerce determined that the use of facts available was 
warranted because they each failed to properly provide this re- 
quested information in either their initial or supplemental question- 
naire responses. In support, Commerce determined that the Compa- 
nies had “mischaracterized” certain sales data in their responses 
and, therefore, pursuant to 19 U.S.C. § 1677e(a), the Companies 
“withheld” information and “significantly impeded” the investiga- 
tion. Furthermore, Commerce determined that the use of facts avail- 
able was warranted as to Huarong’s factors of production data be- 


cause Commerce was unable to completely verify that information. 

The Companies argue that Commerce’s determination that the use 
of facts available was warranted as to their sales, and as to 
Huarong’s factors of production data, was improper. The Companies 
contend that 


[tlhe Department’s decision ... was based primarily upon its 
assertion that Plaintiffs withheld information that was re- 
quested by the Department. The information they purportedly 
withheld was that [[ ]]. Commerce decided 
that Plaintiffs failed to act to the best of their ability based on 
what occurred during their verifications. Commerce further 


15 Pursuant to 19 U.S.C. § 1677e: 
If— 


(1) necessary information is not available on the record, or 
(2) an interested party or any other person— 


(A) withholds information that has been requested by the... administering 
authority . . . under this subtitle, . . . [or] 


(C) significantly impedes a proceeding under this subtitle, . . . 


the administering authority . . . shall, subject to [19 U.S.C. § 1677m(d)], use the facts 
otherwise available in reaching the applicable determination under this subtitle. 


19 U.S.C. § 1677e(a). 
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found that Plaintiffs impeded the investigation, again because 
Plaintiffs reported that certain bars/wedges sales were made by 


{ I]. 


Pls.’ Mem. at 9-10 (citations omitted). The Companies contend that 
“the record demonstrates that Plaintiffs cooperated with the Depart- 
ment throughout the proceeding by answering all of Commerce's 
questionnaires and cooperating fully during the verification.” Jd. at 
10. The Companies further argue that “regardless of who is deemed 
the seller, the Department had all the data it needed from Plaintiffs 
to calculate accurate dumping margins for both of them.” Jd. 


1. The Companies did not provide requested information in their 
questionnaire responses 


The court first examines whether the Companies, by their ques- 
tionnaire responses, “create[d] an accurate record and provideld] 
Commerce with the information requested to ensure an accurate 
dumping margin.” Reiner Brach, 26 CIT at , 206 F. Supp. at 
1333. In other words, the court must determine whether the Compa- 
nies had, prior to verification, completely and accurately complied 
with Commerce’s requests for information. The court examines each 
company in turn. 


a. LMC 


The record shows that Commerce solicited information about 
LMC’s sales data and sales process. In response to questions about 
its sales process, LMC stated that 


[tlhe supplier knew the ultimate destination [of the subject 
merchandise] because it arranged the shipments. There was no 
understanding restricting, discouraging, or prohibiting sales in 
the home market or elsewhere. The supplier does not have the 
right to review LMC’s sales records and the supplier does not 
provide after-sales service in the United States, participate in 
U.S. sales calls or activities, or provide sales incentives to 
LMC’s customers. 


LMC Section A Questionnaire Resp., Pub. R. Doc. 22 at A—-15. This 
explication of LMC’s sales process is accurate as far as it goes, but it 
is not fully responsive to the question asked. For instance, the state- 
ment “the supplier knew the ultimate destination [of the subject 
merchandise] because it arranged the shipments” fails to mention 
that the Supplier arranged all the terms of the sale, including pric- 
ing, and that the Supplier ultimately received payment for the sub- 
ject merchandise. The statement “[t]here was no understanding re- 
stricting, discouraging, or prohibiting sales in the home market or 
elsewhere” is misleading in that, while there is no evidence that the 
Supplier could generally control LMC’s sales process, LMC had abso- 
lutely no control over the transactions here at issue. The statement 
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“t]he supplier does not have the right to review LMC’s sales records” 
may, again, be accurate as it relates to LMC’s own sales, but for the 
transactions here at issue, LMC had no involvement with the sales 
process and did not, in fact, have the relevant records of the sales in 
its own sales database. Finally, the statement that the Supplier 
“[did] not participate in U.S. sales calls or activities” is simply false 
as the Supplier completely arranged the sales. In other words, al- 
though LMC identified the transactions at issue as its own sales in 
its questionnaire responses, they were, in fact, not its own sales. 


b. Huarong 


As to Huarong, the record is clear that it did not accurately pro- 
vide information in its responses in several important respects. 
First, Huarong claimed that certain transactions were not “sales” to 
the Buyer because it “resold” some merchandise “through” the Ex- 
port Agent; yet the Export Agent did not pay Huarong for the mer- 
chandise, and Huarong neither reported these “sales” to Commerce 
nor recorded them as sales to the Export Agent on its sales ledgers. 
Second, Huarong stated that it was uninvolved with the sales pro- 
cess of certain transactions; yet the record shows that not only was 
the Buyer a pre-existing customer of Huarong’s, but the terms of the 
sales were agreed upon directly by the Buyer and Huarong. In other 
words, although Huarong did not identify certain transactions as its 
own sales to the Buyer, they were, in fact, its own sales. 


2. Commerce’s determination that it need not consider data sub- 
mitted by the Companies at verification to remedy missing in- 
formation was proper 


The court finds proper Commerce’s determination that it need not 
consider information relating to the Companies’ sales data gathered 
during verification. Specifically, Commerce found that it need not 
consider this information because, pursuant to 19 U.S.C. 
§ 1677m(e)(4), the Companies were unable to show that they had 
acted to the best of their abilities in providing the information prior 
to verification. 

The Companies argue that they were acting to the best of their 
abilities to comply with Commerce’s requests for information be- 
cause: (1) pursuant to the statute, Commerce’s regulations, and the 
antidumping questionnaire instructions they accurately identified 
who the “seller” was for the transactions here at issue and, in any 
event, the identity of the “seller” was inconsequential; (2) even as- 
suming, arguendo, that it was relevant as to who the “seller” was in 
the transactions here at issue, Commerce eventually came into pos- 
session of all relevant information and was able to calculate an anti- 
dumping duty margin from that information; and (3) they otherwise 
“cooperated” with Commerce’s requests for information. The court 
does not agree. 
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Where two entities each apply for company-specific treatment, the 
actual seller of the subject merchandise is relevant. With respect to 
the time at which Commerce came into possession of the relevant in- 
formation, the court finds Florex v. United States, 13 CIT 28, 705 F. 
Supp. 582 (1989), instructive. In Florex, 


[tlhe questionnaire response was replete with other errors. In 
such a situation [Commerce] is justified in finding a failure of 
verification. Such a finding is essentially the same as a finding 
of failure to respond at all. In fact, it may be worse because 
[Commerce] had to expend time at verification to discover the 
errors made in the response. 


Florex, 13 CIT at 32, 705 F. Supp. at 588; see Maui Pineapple Co. v. 
United States, 25 CIT ___ , ___ , 264 F. Supp. 2d 1244, 1259 (2001) 
(discussing Florex, 13 CIT at 32, 705 F. Supp. at 588). In the instant 
investigation Commerce was placed in a similar position. Specifi- 
cally, at verification—and not before—it became evident that the 
Companies, by their questionnaire responses, did not accurately pro- 
vide information about their sales and sales processes. As a result, 
Commerce was compelled to expend a considerable amount of time 
discovering and correcting these critical errors. Indeed, because of 
the amount of time spent correcting errors Commerce was unable to 
complete the Companies’ verification within the scheduled dates. 
Therefore, as the Companies misstated the seller for certain transac- 
tions of subject merchandise in their questionnaire responses, they 
cannot show that they were acting to the best of their abilities to 
supply requested information in those responses. 19 U.S.C. 
§ 1677e(a)(4). 

As to the Companies’ argument that Commerce eventually came 
into possession of all the relevant documentation and should, there- 
fore, have calculated individual margins based on such collected 
data, it is incumbent upon parties that choose to participate in an 
antidumping duty investigation to accurately provide information to 
Commerce in the first instance. Reiner Brach, 26 CIT at , 206 F. 
Supp. 2d at 1333 (“It is the interested party’s obligation to create an 
accurate record and provide Commerce with the information re- 
quested to ensure an accurate dumping margin.”). Indeed, verifica- 
tion is not an opportunity to submit new answers to previously posed 
questions, but is more like an audit of information previously sub- 
mitted. See Bomont Indus. v. United States, 14 CIT at 208, 209, 733 
F. Supp. 1507, 1508 (1990) (“[Vlerification is like an audit, the pur- 
pose of which is to test information provided by a party for accuracy 
and completeness.”). Because the Companies did not accurately sup- 
ply requested information about their sales and sales processes in 
their questionnaire responses, presentation of this data to Com- 
merce at verification cannot serve as proof that they “acted to the 
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best of their abilities” to supply this information in their question- 
naire responses. 

Finally, the record does not support the Companies’ argument that 
they “cooperated” with Commerce’s requests for information. Specifi- 
cally, the Companies make much of their alleged cooperation with 
Commerce during verification. See Pls.’ Mem. at 14 (“The record 
reflects ... that Plaintiffs fully cooperated during verification. . . .”). 
However, the Companies misstate Commerce’s determination in this 
regard. The record shows that Commerce found the use of facts 
available was warranted because the Companies failed to provide re- 
quested information and impeded the investigation prior to verifica- 
tion, not that the Companies may or may not have “cooperated” with 
Commerce at verification. See Decision Memo at 7 (stating use of 
facts available was warranted as to LMC because “[t]he Depart- 
ment’s questionnaire specifically asks respondents to ‘[s]tate the to- 
tal quantity and value of the merchandise under review that you 
sold during the period of review in the United States... .’” (bracket- 
ing and emphasis in original)); id. at 4 (stating use of facts available 
was warranted as to Huarong because “[t]he Department’s Section A 
questionnaire specifically asks respondents to provide ‘[t]he total 
quantity and value of the merchandise under review that you sold 
during the period of review in the United States....’” (emphasis 
and second bracketing in original)).’° Thus, that the Companies may 
have cooperated with Commerce at verification cannot be evidence 


16The Companies also take issue with the Government’s position that they were not 
fully forthcoming about the role of the Export Agent in this matter. The Companies state 


[t]he Government asserts that the Plaintiffs appear to have tried to take advantage of 
{l ])’s lower rate from a prior review when paying cash deposits during the pen- 
dency of the current review, and relies on a statement given by an 

]] during verification that it believed the customer had the bars 
sold through [[ ]] in order to avoid dumping penalties. This is absurd for sev- 
eral reasons. 


First of all, the company official’s statement was only conjecture, and no one asked the 
customer why it had the shipments go through [[ ]}. Second, the official re- 
tracted his statement. And third, neither LMC nor Huarong attempted to avoid paying 
dumping duties. To the contrary, both of them requested reviews of the entries at is- 
sue, as the Government admits. If the Plaintiffs sought to avoid paying dumping du- 
ties, they certainly would not have requested these reviews, reported all their sales, 
and showed all their records to Commerce, as they clearly did here. The Government’s 
claim is preposterous. 


Pls.’ Reply Br. in Resp. Mem. Def. Opp’n Pls.’ Mot. J. Agency R. Mem. (“Pls.’ Reply”) at 15 
(footnotes omitted). The record contains evidence of a series of communications between 
Huarong and the Buyer. See [[ ]]. These communications, 
sent on both Huarong’s and the Buyer’s letterhead, dealt with, among other things, ship- 
ments of defective “Gorilla Bars.” See generally id. By these communications the parties 
attempted to reach a settlement, and presented various reasons as to why the settle- 
ment should be adjusted higher or lower. After discussion, Huarong stated: 


tI ]] 


Id., I ]] (text as in original, emphasis added). In the 
immediately preceding segment [[ }] while 
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that they acted to the best of their abilities to supply requested infor- 
mation in their questionnaire responses. 


3. Commerce’s determination that use of facts available was 
warranted for LMC’s missing sales data was proper 


Commerce determined that the use of facts available was war- 
ranted for LMC’s sales data because LMC did not accurately provide 
that information in any of its questionnaire responses. In support of 
its determination, Commerce stated that it was using facts available 
because, pursuant to 19 U.S.C. §§ 1677e(a)(2) and (a)(4), LMC 
“withheld” information and “significantly impeded” the investiga- 
tion. See Final Results, 66 Fed. Reg. at 48,028. 


a. LMC withheld information 


The record shows that LMC did not accurately supply requested 
information in its questionnaire responses. Specifically, LMC stated 
in its questionnaire responses that it sold bars/wedges to a U.S. cus- 
tomer. At verification, however, it became evident that LMC was not 
the actual seller. Indeed, at verification LMC at first continued to 
maintain that it was the seller but, eventually, admitted it was not. 
See Decision Memo at 9 (“LMC acknowledged that it had not pur- 
chased bars for resale to the United States; rather it acted more 
along the lines of a processing agent for the relevant sales to the 
U.S. customer.”). Thus, because LMC did not accurately provide re- 
quested sales information, Commerce’s determination that it “with- 
held” information is sustained. 


b. LMC significantly impeded the investigation 


As noted above, the record shows that LMC claimed to have cer- 
tain sales when it had none and did not accurately describe 
[[ |]. Based on this inaccurate information, 
Commerce scheduled LMC’s verification with the expectation that 
LMC was the seller of subject merchandise to a U.S. customer. At 
verification Commerce reasonably expected LMC to be in possession 
of the relevant original sales documents as to these transactions. At 
verification, however, it became evident that LMC did not possess 
these documents, and did not record the relevant sales in its sales 
database. Thus, because LMC did not reveal its role in these sales 
until verification, and because it did not possess the requisite sales 
information, Commerce’s determination that LMC “significantly im- 
peded” the investigation is sustained. 


Huarong’s was 34.00 percent. See HFHTs, Finished or Unfinished, With or Without 
Handles, From the P.R.C., 63 Fed. Reg. 16,758, 16,767 (ITA Apr. 6, 1998) (final results). 
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4. Commerce’s determination that the use of facts available was 
warranted for Huarong’s missing sales data was proper 


Commerce determined that the use of facts available was war- 
ranted for establishing Huarong’s sales data because (1) Huarong 
did not accurately provide that information in any of its question- 
naire responses, and (2) because Commerce was required to spend 
nearly all of its scheduled verification time tracking down sales data, 
the verifiers were unable to address matters related to the factors of 
production data. In support of its determination, Commerce stated 
that it was using facts available because, pursuant to 19 U.S.C. 
§§ 1677e(a)(2) and (a)(4), Huarong both “withheld” information and 
“significantly impeded” the investigation. See Final Results, 66 Fed. 
Reg. at 48,028. 


a. Huarong withheld information 


The record shows that the questionnaires sent to Huarong specifi- 
cally asked it to supply information about “your” sales to the United 
States. In its responses, however, Huarong never included informa- 
tion regarding the transactions here at issue even though Commerce 
specifically requested this information. Thus, since Huarong had the 
information in its possession and did not provide it, Commerce’s de- 
termination that it “withheld” information is sustained. 


b. Huarong significantly impeded the investigation 


Commerce was likewise justified in its determination that the use 
of facts available was warranted as to Huarong’s sales data based on 
its finding that Huarong “significantly impeded” the investigation. 
The record shows that Commerce, based on the information provided 
in Huarong’s questionnaire responses, scheduled verification with 
the expectation that it would only be verifying a small quantity of 
bar sales and various factors of production. However, because of the 
inaccuracies in Huarong’s submitted sales data, Commerce spent its 
verification time collecting this missing information. Therefore, be- 
cause Commerce was unable to complete verification of Huarong’s 
submitted data with respect to factors of production due to 
Huarong’s actions, Commerce’s determination that Huarong “signifi- 
cantly impeded” Commerce’s investigation is sustained. 


5. Commerce’s determination that the use of facts available was 
warranted for Huarong’s factors of production data was 


proper 


Commerce was justified in its determination that the use of facts 
available was warranted as to Huarong’s factors of production data 
based on its finding that Huarong “significantly impeded” the inves- 
tigation. As noted above, the record shows that Commerce scheduled 
verification with the expectation that it would only be verifying a 
small quantity of bar sales and various factors of production. How- 
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ever, because of the inaccuracies in Huarong’s submitted sales data, 
Commerce spent its verification time collecting this missing informa- 
tion, and was thus unable to verify completely Huarong’s factors of 
production data. Final Results, 66 Fed. Reg. at 48,028 (“As a result 
of the verification team having to devote extensive amounts of time 
to examining issues pertaining to the unreported U.S. sales, and dif- 
ficulties in verifying the accuracy of the reported factors of produc- 
tion input levels, there was insufficient time for the verifiers to con- 
duct a full factors of production verification.”). In addition, 
Commerce’s preliminary review of Huarong’s factors of production, 
based on “caps,” found that there were significant discrepancies be- 
tween Huarong’s questionnaire responses and the data it provided at 
verification. See Huarong Verification Report at 13 (stating “[t]he av- 
erage consumption rates [for paint] based on the worksheets were 
significantly different and much greater than the amounts reported 
to the Department.”); id. at 15 (“These consumption rates [for elec- 
tricity] based on company records all exceeded the consumption 
rates reported by Huarong to the Department. We asked company 
officials to explain the discrepancy and they stated that they had no 
explanation.”); id. (“These consumption rates [for coal] based on com- 
pany records all exceeded the consumption rates reported by 
Huarong to the Department.”). Therefore, because Commerce was 
unable to complete verification of Huarong’s submitted data with re- 
spect to factors of production due to Huarong’s actions, Commerce’s 
determination that the use of facts available was warranted as to 
Huarong’s factors of production data because Huarong “significantly 
impeded” Commerce's investigation is sustained. 
6. Commerce’s determination that the use of adverse facts avail- 
able was warranted for the Companies’ sales data, and 
Huarong’s factors of production data was proper 


By statute, Commerce may find the use of adverse facts available 
is warranted where it first finds that a respondent “has failed to co- 
operate by not acting to the best of its ability to comply with a re- 
quest for information. ...” See 19 U.S.C. § 1677e(b)*’; Nippon Fed. 
Cir., 337 F.3d at 1381 (“[S]ubsection (b) permits Commerce to ‘use an 
inference that is adverse to the interest of [a respondent] in selecting 


17 Title 19 U.S.C. § 1677e(b) provides: 


If [Commerce] . . . finds that an interested party has failed to cooperate by not acting 
to the best of its ability to comply with a request for information from [Commerce] . . . 
[Commerce], in reaching the applicable determination under this subtitle, may use an 
inference that is adverse to the interests of that party in selecting from among the 
facts otherwise available. Such adverse inference may include reliance on information 
derived from— 


(1) the petition, 


(2) a final determination in the investigation under this subtitle, 
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from among the facts otherwise available,’ only if Commerce makes 
the separate determination that the respondent ‘has failed to cooper- 
ate by not acting to the best of its ability to comply.’ ” (bracketing in 
original)). The Court of Appeals for the Federal Circuit stated that 
“(t]he focus of [1677e(b)] is respondent’s failure to cooperate to the 
best of its ability, not its failure to provide requested information.” 
Nippon Fed. Cir., 337 F.3d at 1381 (emphasis in original). The court 
further stated that “the statutory mandate that a respondent act to 
‘the best of its ability’ requires the respondent to do the maximum it 
is able to do.” Jd. at 1382. The court continued: 


[tlo conclude that an importer has not cooperated to the best of 
its ability and draw an adverse inference under section 
1677e(b), Commerce need only make two showings. First, it 
must make an objective showing that a reasonable and respon- 
sible importer would have known that the requested informa- 
tion was required to be kept and maintained under the appli- 
cable statutes, rules, and regulations. Second, Commerce must 
then make a subjective showing that the respondent under in- 
vestigation not only has failed to promptly produce requested 
information, but further that the failure to fully respond is the 
result of the respondent’s lack of cooperation in either: (a) fail- 
ing to keep and maintain all required records, or (b) failing to 
put forth its maximum efforts to investigate and obtain the re- 
quested information from its records. An adverse inference may 
not be drawn merely from a failure to respond, but only under 
circumstances in which it is reasonable for Commerce to expect 
that more forthcoming responses should have been made; i.e., 
under circumstances in which it is reasonable to conclude that 
less than full cooperation has been shown. 


Id. at 1382-83 (citation omitted).'* 


Here, the Companies argue that Commerce’s determination to use 
adverse facts available was improper because they 


fully cooperated [with Commerce’s investigation] and that their 
responses in nearly all instances reconciled to their books and 
records. Plaintiffs never sought to mislead Commerce’s verifiers 
but rather offered them upon arrival at Huarong’s headquar- 


(3) any previous review under section 1675 of this title or determination under sec- 
tion 1675b of this title, 
(4) any other information placed on the record. 
19 U.S.C. § 1677e(b)(1)-(4). 
18 Although the subject of the Court of Appeals for the Federal Circuit’s analysis of 19 
U.S.C. § 1677e(b) in Nippon Fed. Cir. was a United States importer, there is nothing in its 
reasoning that would preclude its analysis from covering a PRC exporter. 
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ters corrections to their prior submissions, explained the use of 
“caps” and otherwise tried to give the verifiers everything they 
requested. Where this was not possible, the company officials 
provided the verifiers with all the written records they had 
available.... Accordingly, there is no basis for Commerce’s 
determination . . . for deriving an adverse inference in selecting 
which facts available to use in calculating their margins. 


Pls.’ Mem. at 20-21. 


The court finds proper Commerce’s determination that the use of 
adverse facts available was warranted as to the Companies’ sales 
data, and as to Huarong’s factors of production data, because they 
each failed to act to the best of their ability to comply with Com- 
merce’s requests for information. First, there can be no doubt that 
reasonable and responsible sellers that request an administrative 
review of an antidumping order will have accurate records of their 
sales. Indeed, the administrative record shows that Huarong had 
such records and eventually produced them. There can also be no 
doubt that a reasonable and responsible producer, seeking an admin- 
istrative review, will have accurate records of its factors of produc- 
tion. Second, the record shows that LMC and Huarong did not make 
the maximum effort to produce the sales records in order to respond 
to Commerce’s questionnaire requests. Rather, the information con- 
tained in the questionnaire responses was inaccurate. In addition, it 
cannot be said that Huarong did the maximum it could do to sub- 
stantiate its use of “caps,” as it did not retain the worksheets upon 
which the caps were based or make any effort to replicate them. As a 
result, Commerce has satisfied the statutory showings for the use of 
adverse facts available as articulated by the Court of Appeals for the 
Federal Circuit. See Nippon Fed. Cir., 337 F.3d at 1382. Thus, the 
court sustains Commerce’s determination that the use of adverse 
facts available was warranted as to the Companies’ sales data and 
Huarong’s factors of production data. 


II. Commerce’s determination that the Companies should receive the 
PRC-wide antidumping duty margin based on their failure to 
provide evidence of their independence from state control 


Where an antidumping duty investigation involves an NME coun- 
try, all exporters within that country are presumed to be subject to 
government control. See Sigma Corp. v. United States, 117 F.3d 
1401, 1405-06 (Fed. Cir. 1997) (“[I]t was within Commerce’s author- 
ity to employ a presumption of state control for exporters in a 
nonmarket economy, and to place the burden on the exporters to 
demonstrate an absence of central government control. ... More- 
over, because exporters have the best access to information pertinent 
to the ‘state control’ issue, Commerce is justified in placing on them 
the burden of showing a lack of state control.” (citing Zenith Elecs. 
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Corp. v. United States, 988 F.2d 1573, 1583 (Fed. Cir. 1993)); see also 
Fujian Mach. & Equip. Imp. & Exp. Corp. v. United States, 25 CIT 

_, ___, 178 F. Supp. 2d 1305, 1329 (2001) (citing Manganese 
Metal From the P.R.C., 63 Fed. Reg. 12,440, 12,441 (ITA Mar. 13, 
1998) (final results and partial rescission of admin. rev.)). While all 
NME exporters are presumed to be subject to government control, 
an exporter may request and receive an antidumping duty margin 
separate from the NME-wide antidumping duty margin by providing 
evidence of its independence from government control. See 
Transcom, Inc. v. United States, 294 F.3d 1371, 1373 (Fed. Cir. 2002) 
(citing Sigma, 117 F.3d at 1405-06) (“Under the NME presumption, 
a company that fails to demonstrate independence from the NME 
entity is subject to the countrywide rate, while a company that dem- 
onstrates its independence is entitled to an individual rate as in a 
market economy.”); see also Huarong Section A Questionnaire Resp., 
Pub. R. Doc. 23 at A-1 (“The Department presumes that a single 
weighted-average dumping margin is appropriate for all exporters in 
a nonmarket economy country. The Department may, however, con- 
sider requests for separate rates from individual exporters.”); LMC 
Section A Questionnaire Resp., Pub. R. Doc. 22 at A-1 (same). Where 
an NME exporter successfully rebuts the NME presumption by pro- 
viding evidence of its independence from state control, Commerce 
may assign such NME exporter a company-specific antidumping 
duty margin. However, where an NME exporter fails to either: (1) re- 
but the nonmarket economy presumption of state control, or (2) oth- 
erwise cooperate with the investigation’® by failing to “respond to 
Commerce’s questionnaire for that review,” Commerce may then ap- 
ply the NME-wide antidumping duty margin to such exporter’s mer- 
chandise. See Sigma, 117 F.3d at 1411 (citing D&L Supply Co. v. 
United States, 113 F.3d 1220, 1222 (Fed. Cir. 1997)) (stating Com- 
merce has a “long-standing practice of assigning to respondents who 
fail to cooperate with Commerce’s investigation the highest margin 
calculated for any party in the less-than-fair-value investigation or 
in any administrative review.”). Thus, an NME exporter may qualify 
for a company-specific antidumping duty margin where it partici- 
pates in the investigation, and: (1) requests a company specific anti- 
dumping margin; and (2) provides evidence of its independence from 
government control in both law and fact. 


19 This failure to cooperate with the investigation is distinct from the kind of failure to 
cooperate by not acting to the best of one’s abilities found in 19 U.S.C. § 1677e(b). For the 
failure to cooperate to serve as the basis for assignment of the country-wide rate it must be 
of the sort found in Sigma Corp. v. United States, 117 F.3d 1401 (Fed. Cir. 1997), i.e., the 
failure to respond to Commerce’s questionnaire. Sigma, 117 F.3d at 1411 (“Commerce stated 
that it was using the antidumping margin assigned to Guandong as the margin for all other 
Chinese exporters, who did not respond to Commerce’s questionnaire for that review.” (em- 
phasis added)). 
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Here, the Companies participated in the administrative review 
and had, by their questionnaire responses: (1) requested company- 
specific antidumping duty margins; and (2) submitted evidence of 
their independence from government control with their question- 
naire responses. Based on these factors, Commerce preliminarily de- 
termined that the Companies had provided sufficient evidence of 
their independence from government control and preliminarily as- 
signed them company-specific antidumping duty margins based on 
the sales and factors of production data submitted in their question- 
naire responses. See Prelim. Results, 65 Fed. Reg. at 66,696. After 
verification, however, Commerce determined that, using facts avail- 
able and adverse facts available, the Companies were not entitled to 
separate rates and, thus, assigned them the PRC-wide antidumping 
duty margin. 

The Companies argue that Commerce’s determination to reject 
their evidence of independence from government control was im- 
proper: 


Commerce’s decision to subject Plaintiffs to the all-PRC dump- 
ing margin was wholly punitive and was made despite its hav- 
ing found in the Preliminary Results that Plaintiffs fully re- 
sponded to the portions of the questionnaires regarding 
separate rates and demonstrated the continued entitlement to 
separate rates. Commerce fully verified these responses and 
found nothing to contradict them. 


Pls.’ Mem. at 4. The Companies further contend that they 


provided all of the information that was necessary to estab- 
lish their entitlement to separate rates. Commerce’s claim 
that ...the integrity of [their] reported data on the whole is 
compromised is belied by the fact that Commerce fully verified 
Plaintiffs’ separate rates responses and...Commerce fully 
verified Plaintiffs’ reported data. 


Idvat 21. 


The Government argues that Commerce’s determination was 
proper. The Government contends that 


[gliven the nature and extent of the misrepresentations con- 
tained in the responses, Commerce could no longer rely upon 
Plaintiffs’ responses to establish the nature of their relation- 
ship with the local and national governments. Significantly, 
some of the misrepresentations were in the separate rates re- 
sponses themselves. Thus, Commerce lawfully determined that 
Plaintiffs had not adequately demonstrated entitlement to 
separate rates and should therefore be considered part of the 
PRC-wide entity. 
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Def.’s Opp’n Pls.’ Mot. J. Agency R. (“Def.’s Resp.”) at 14—15 (cita- 
tions omitted).7° In support, the Government states that 


lelven though Huarong and LMC received separate rates in 
previous segments of these proceedings, it has long been Com- 
merce’s standard policy to conduct a separate rate inquiry each 
time an NME respondent is subject to review. In accordance 
with this policy, Huarong and LMC each submitted a facially 
adequate separate rates questionnaire response and Commerce 
preliminarily determined that these companies continued to be 
entitled to separate rates. However, in the Final Results, Com- 
merce denied Plaintiffs separate rates because the nature of 
their verification failures, including their lack of cooperation, 
cast doubt upon the reliability of their entire responses. 


Id. at 25 (citations and footnote omitted; emphasis added). 
The Companies take issue with the Government’s position: 


The separate rates issue is solely concerned with whether a 
company is independent in law and in fact from the govern- 
ment of China. Once a respondent establishes its independence 
from government control, it is entitled to have its margin calcu- 
lated based on its reported sales and factors of production... . 


[T]here is no connection in this case between the Plaintiffs’ in- 
dependence from government control and the questions 


[[ }}. 
Pls.’ Reply at 15-16. 
A. Facts available 


The court does not find proper Commerce’s determination to reject 
the Companies’ separate rates evidence and, thus, assign them the 
PRC-wide antidumping duty margin based on the presumption of 
state control. In support of its determination that the Companies 
would receive the PRC-wide antidumping duty margin based on 
facts available, Commerce stated that “due to the nature of [the 
Companies’ verification failures, and the inadequacy of [their] coop- 
eration, the integrity of [the Companies’] reported data on the whole 


20 The Government finds it significant that “some of the misrepresentations were in the 
separate rates responses themselves.” Def.’s Resp. at 15. Although the Government never 
specifically identifies what these “misrepresentations” were, presumably they were the 
Companies’ assertions in their questionnaire responses that they were in possession of cer- 
tain documents, providing evidence of their independence from state control, that they were 
unable to produce at verification. As is discussed infra, however, Commerce did not re- 
quest—either at verification or otherwise—that the Companies remedy this “deficiency” by 
providing such information. 
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is compromised.” See 66 Fed. Reg. at 48,028 (Huarong); id. (LMC) 
(same). This reasoning, however, cannot be the basis for assigning 
the Companies the PRC-wide antidumping duty margin based on 
facts available, as it is clear the Companies did provide evidence of 
their entitlement to separate rates and there is no indication that 
any necessary information was missing or incomplete. See Nippon 
Fed. Cir., 337 F.3d at 1381 (“The focus of subsection (a) is respon- 
dent’s failure to provide information.” (emphasis in original)). In 
other words, the findings that justified the use of facts available and 
a resort to adverse facts available with respect to the Companies’ 
sales data and factors of production, cannot be used to accord similar 
treatment to issues relating to the Companies’ evidence of indepen- 
dence from state control. Specifically, the record shows that the Com- 
panies each submitted evidence of their entitlement to separate 
rates with their questionnaire responses, and at verification Com- 
merce found such evidence was not “compromised.” In addition, 
while the record shows that the Companies, by their questionnaire 
responses, represented that they were in possession of all of the rel- 
evant documentation but at verification were unable to produce all 
of the documents necessary to establish their entitlement to sepa- 
rate rates, Commerce neither pressed them to produce such evidence 
nor otherwise requested that the Companies rectify this “deficiency.” 
See LMC Verification Report at 2; Huarong Verification Report at 2. 
Furthermore, the record also shows that Commerce seemingly deter- 
mined that the lack of such documentation was not dispositive with 
respect to the separate rates determination. See LMC Verification 
Report at 2—3 (“LMC officials confirmed that [the Ministry of For- 
eign Trade and Economic Cooperation] allowed it to operate indepen- 
dent from the government. However, when asked, LMC officials 
were unable to produce the document that allowed it to operate inde- 
pendently. The Department notes, however, that this document has 
been cited in previous periods of review for this case.”); Huarong 
Verification Report at 2-3 (“Huarong confirmed that the Ministry of 
Foreign Trade and Economic Cooperation (MOFTEC) allowed it to 
operate independent from the government. However, when asked, 
Huarong was unable to produce the document that allowed it to do 
so. The Department notes, however, that this document has been 
cited in previous periods of review for this case.”). Thus, because the 
Companies did provide evidence of their independence from govern- 
ment control and Commerce: (1) verified such information; (2) did 
not request the Companies to remedy any deficiencies in their sepa- 
rate rates information; and (3) did not find the lack of such informa- 
tion dispositive with respect to the separate rates determination, the 
court cannot sustain Commerce’s determination that the Companies 
should be assigned the PRC-wide antidumping duty margin based 
on facts available. 
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B. Adverse facts available 


For the Final Determination, Commerce determined that the use 
of adverse facts available was warranted as to the Companies’ sepa- 
rate rates information and, therefore, they would receive the PRC- 
wide antidumping duty margin. In support of its determination, 
Commerce reasoned that because the integrity of the Companies’ 
data was “compromised,” they “[had] not adequately demonstrated 
[their] entitlement to a rate separate from the PRC-wide entity.” De- 
cision Memo at 11 (LMC); id. at 6 (Huarong). The court cannot sus- 
tain Commerce’s determination in this regard. Specifically, the Court 
of Appeals for the Federal Circuit has stated that, pursuant to 19 
U.S.C. § 1677e(b), Commerce must make certain showings before it 
may resort to adverse facts available. See Nippon Fed. Cir., 337 F.3d 
at 1382. Here, the record shows that the Companies apparently kept 
records sufficient to satisfy Commerce of their independence from 
state control and supplied such records to Commerce in a timely 
fashion. Because findings with respect to data Commerce found to be 
“compromised”—i.e., the Companies’ sales data and Huarong’s fac- 
tors of production data—are distinct from those related to state con- 
trol, it is difficult to see how Commerce’s determination with respect 
to the sales and factors of production data can form the basis for the 
use of adverse facts available with respect to independence from 
state control. Historically, Commerce has exercised its ability to 
parse respondents’ questionnaire responses and apply adverse facts 
available only to a portion of a determination. See Kao Hsing Chang 
Iron & Steel Corp. v. United States, 26 CIT ___ , ___, slip op. 
02-142 (Dec. 6, 2002) (sustaining use of partial adverse facts avail- 
able for “missing production quantity data for . . . [cost of production 
and constructed value] databases.” (bracketing in original)); Tor- 
rington Co. v. United States, 25 CIT ____, , 146 F. Supp. 2d 845, 
885 (2001) (remanding action where determination was based on 
partial adverse facts available as to the factor of production “packing 
expenses” and it was “unclear” what action Commerce took in arriv- 
ing at that determination). Commerce has exercised this ability in 
the context of NME investigations. See Pac. Giant, Inc. v. United 
States, 26 CIT ___, , Slip op. 02—140 at 4 (Dec. 2, 2002) (sus- 
taining application of “partial adverse inference” to NME company’s 
“labor” factor of production). Similar treatment would appear to be 
appropriate here. The Companies supplied the requested informa- 
tion and Commerce has not adequately demonstrated a sufficient 
reason to disregard the Companies’ submissions of evidence of their 
entitlement to separate antidumping duty margins and resort to ad- 
verse facts available. 
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CONCLUSION 


On remand, Commerce shall revisit, in a manner consistent with 
this opinion, its determination that the Companies were to receive 
the PRC-wide antidumping duty margin. Specifically, Commerce 
shall: (1) consider the separate rates evidence submitted by the 
Companies, (2) determine whether the assignment of separate rates 
for the Companies is warranted, i.e., that the Companies have dem- 
onstrated an absence of state control both in law and in fact, and (3) 
if Commerce finds that the assignment of separate rates is war- 
ranted, calculate separate antidumping duty margins for Huarong 
and LMC. In the event Commerce continues to find that the Compa- 
nies should receive the PRC-wide antidumping duty margin, it shall 
make specific showings with explicit and complete references to the 
record with respect thereto. Such remand results are due within 
ninety days of the date of this opinion, comments are due thirty days 
thereafter, and replies to such comments eleven days from their fil- 


ing. 


Slip Op. 03-149 


PAPER, ALLIED INDUSTRIAL, CHEMICAL AND ENERGY INTERNATIONAL 
UNION, LOCAL 5-689, PLAINTIFF, v. UNITED STATES, DEFENDANT. 


Court No. 03—00356 


ORDER 


STANCEU, Judge: Upon consideration of defendant’s consent mo- 
tion for voluntary remand, it is hereby 

ORDERED that the defendant’s consent motion is granted; and it 
is further 

ORDERED that this action is remanded to the United States De- 
partment of Labor to conduct a further investigation and to make a 
redetermination as to whether petitioners are eligible for certifica- 
tion for worker adjustment assistance benefits; and it is further 

ORDERED that remand results shall be filed no later than 90 
days after the date of this order; and it is further 

ORDERED that plaintiffs shall file comments with the Court indi- 
cating whether they are satisfied or dissatisfied with the remand re- 
sults no later than 30 days after the remand results are filed with 
the Court; and it is further 

ORDERED that the deadline for the filing of the motion for judg- 
ment on the agency record shall be extended to 60 days after the 
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plaintiffs indicate whether they are satisfied or dissatisfied with the 
remand results. 


SLIP OP. 03-150 


BEFORE: RICHARD K. EATON, JUDGE 


YANTAI ORIENTAL JUICE CO., ET AL., PLAINTIFFS, v. UNITED STATES, 
DEFENDANT, AND COLOMA FROZEN Foops, INC., ET AL., DEF- 
INTERVENORS. 


Court No. 00—00309 


[Commerce’s second remand determination sustained.] 
Decided: November 20, 2003 


Grunfeld, Desiderio, Lebowitz, Silverman & Klestadt LLP (Bruce M. Mitchell, Jef- 
frey S. Grimson and Mark E. Pardo), for Plaintiffs. 

Peter D. Keisler, Assistant Attorney General, Civil Division, United States Depart- 
ment of Justice; David M. Cohen, Director, Civil Division, Commercial Litigation 
Branch, United States Department of Justice; Jeanne E. Davidson, Deputy Director 
(Ada E. Bosque); Scott D. McBride, Office of the Chief Counsel for Import Administra- 
tion, United States Department of Commerce, of counsel, for Defendant. 

The Law Firm of C. Michael Hathaway (C. Michael Hathaway), for Defendant- 
Intervenors. 


MEMORANDUM OPINION 


EATON, Judge: On March 21, 2003, the court, for the second 
time, remanded certain aspects of the United States Department of 
Commerce’s (“Commerce” or the “Department”) determination in 
Certain Non-Frozen Apple Juice Concentrate from the P.R.C., 65 
Fed. Reg. 19,873 (Dep't Commerce Apr.13, 2000) (final determina- 
tion) (“Final Determination”), as amended in Certain Non-Frozen 
Apple Juice Concentrate From the P.R.C., 65 Fed. Reg. 35,606 (Dep’t 
Commerce June 5, 2000) (am. final determination) (“Amended Final 
Determination”), covering the period of investigation (“POI”) of Octo- 
ber 1, 1998, through March 31, 1999. See Yantai Oriental Juice Co. v. 
United States, 27 CIT _____, slip op. 03-33 (Mar. 21, 2003) (“Yantai 
IT’). The second remand order directed Commerce to revisit the issue 
of the proper calculation of the antidumping duty margin for 
Xianyang Fuan Juice Co., Ltd., Xian Asia Qin Fruit Co., Ltd., 
Changsha Industrial Products & Minerals Import & Export Corp., 
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and Shandong Foodstuffs Import & Export Corp.,' and explain in 


clear and specific terms why its selected methodology “is based on 
the best available information and establishes antidumping margins 
as accurately as possible.” Yantai IJ, 27 CIT at ____, slip op. 03-33 at 
18 (internal quotation omitted). On May 5, 2003, Commerce released 
the results of its second remand determination. See Second Redeter- 
mination Pursuant to Court Remand Order in Yantai Oriental Juice 
Co. v. United States (Mar. 21, 2003) (Dep’t Commerce May 5, 2003), 
Second Remand R. Pub. Doc. 8 (“Second Remand Determination”). 
The court has jurisdiction pursuant to 28 U.S.C. § 1581(c) (2000) 
and 19 U.S.C. § 1516(a)(2)(A)@)(1). For the reasons set forth below, 
the court sustains Commerce’s Second Remand Determination. 


BACKGROUND 


In the original investigation, the antidumping duty margin for the 
Cooperative Respondents was calculated to be 14.88%. See Am. Final 
Determination, 65 Fed. Reg. at 35,607. This antidumping duty mar- 
gin was based on the weighted-average of antidumping duty mar- 
gins for the Fully-Investigated Respondents. See Final Determina- 
tion, 65 Fed. Reg. at 19,874. After the first remand, however, 
Commerce determined that, because the Fully-Investigated Respon- 
dents would receive antidumping duty margins of zero percent, a 
new methodology was needed to calculate the antidumping duty 
margin for the Cooperative Respondents. See Yantai IJ, 27 CIT ____ , 
slip op. 03-33 at 12 (citing Redetermination Pursuant to Court Re- 
mand Order in Yantai Oriental Juice Co. v. United States (Dep't 
Commerce Nov. 15, 2002), First Remand R. Pub. Doc. 53 (“First Re- 
mand Determination”) at 14). Specifically, Commerce determined 
that it would calculate the Cooperative Respondents’ margin follow- 
ing the “all-others” methodology of 19 U.S.C. § 1673d(c)(5). See id. 
However, because all of the margins in the investigation were either 
(1) zero percent (i.e., the Fully-Investigated Respondents’ margins) 
or (2) based on facts available (i.e., the PRC-wide margin), Com- 
merce did not follow the methodology of 19 U.S.C. § 1673d(c)(5)(A) 
but, instead, looked to 19 U.S.C. § 1673d(c)(5)(B). See id. at 13 (cit- 
ing First Remand Determination at 14). Using this methodology, the 
Cooperative Respondents’ calculated antidumping duty margin in- 
creased from 14.88% to 28.33%. Id. at 16. 

After reviewing the remand results, the court determined that it 


1These companies fully responded to Commerce’s antidumping questionnaire but were 
not selected for investigation. They shall be referred to collectively as the “Cooperative Re- 
spondents.” Yantai Oriental Juice Co., Qingdao Nannan Foods Co., Sanmenxia Lakeside 
Fruit Juice Co., Ltd., Shaanxi Haisheng Fresh Fruit Juice Co., and Shandong Zhonglu 
Juice Group Co. were fully investigated and shall be referred to collectively as the “Fully- 
Investigated Respondents.” The Cooperative Respondents and the Fully-Investigated Re- 
spondents are plaintiffs in this action (“Plaintiffs”). 
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could not sustain Commerce’s new methodology as proper. The court 
reasoned: 


First, the record shows that the Cooperative Respondents fully 
and completely complied with all of Commerce’s requests for in- 
formation. Indeed, the only apparent difference between the 
Fully-Investigated Respondents and the Cooperative Respon- 
den‘s is that Commerce did not select them for full investiga- 
tions. Second, while it is not inconceivable that individual mar- 
gins for each Cooperative Respondent could have increased had 
they been fully investigated, this outcome seems unlikely given 
that all of the Fully-Investigated Respondents’ antidumping 
duty margins were reduced to zero percent—including that re- 
spondent originally assigned an antidumping duty margin of 
27.57 percent. Given these facts it appears that Commerce 
strained to reach its result. This is particularly puzzling given 
that in reaching its result Commerce abandoned the methodol- 
ogy used in the Final Determination (i.e., weight-averaging the 
estimated dumping margins of the Fully-Investigated Respon- 
dents) even though that method is specifically provided for in 
the statutory subsection it purported to follow. More impor- 
tantly, in doing so, Commerce failed to justify the use of its new 
methodology other than by reference to the SAA. The SAA, 
however, takes into account the possibility that, under certain 
facts, the “expected” method should not be used. 


Yantai IT, 27 CIT at , Slip op. 03-33 at 16-17 (citations omitted). 
As a result, the court remanded this matter a second time. In doing 
so, the court directed Commerce to 


revisit the issue of the proper calculation of the Cooperative Re- 
spondents’ antidumping duty margin and ... either: (1) use the 
methodology set forth in 19 U.S.C. § 1673d(c)(5)(B); or (2) set 
out another methodology. In either event, Commerce shall ex- 
plain in clear and specific terms why its selected methodology 
“is based on the best available information and establishes an- 
tidumping margins as accurately as possible.” 


Id., 27 CIT at , slip op. 03-33 at 18 (citing Shakeproof Assembly 
Components, Div. of Ill. Tool Works, Inc. v. United States, 268 F.3d 
1376, 1382 (Fed. Cir. 2001)). 

In its Second Remand Determination, Commerce calculated the 
antidumping duty margin for the Cooperative Respondents to be 
3.83%. See Second Remand Determination at 9. 


STANDARD OF REVIEW 


The court “shall hold unlawful any determination, finding, or con- 
clusion found ... to be unsupported by substantial evidence on the 
record or otherwise not in accordance with law....” 19 U.S.C. 
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§ 1516a(b)(1)(B)(i); Huaiyin Foreign Trade Corp. (30) v. United 
States, 322 F.3d 1369, 1374 (Fed. Cir. 2003) (quoting 19 U.S.C. 
§ 1516a(b)(1)(B)(i) (2000)). “Substantial evidence is ‘such relevant 
evidence as a reasonable mind might accept as adequate to support a 
conclusion.’ ” Huaiyin, 322 F.3d at 1374 (quoting Consol. Edison Co. 
v. NLRB, 305 U.S. 197, 229 (1938)). The existence of substantial evi- 
dence is determined “by considering the record as a whole, including 
evidence that supports as well as evidence that ‘fairly detracts from 
the substantiality of the evidence.” Jd. (citing Atl. Sugar, Ltd. v. 
United States, 744 F.2d 1556, 1562 (Fed. Cir. 1984)). Commerce has 
considerable discretion in the evaluation of factors of production. Na- 
tion Ford Chem. Co. v. United States, 21 CIT 1371, 1374-75, 985 F. 
Supp. 133, 136-37 (1997), affd 166 F.3d 1373 (Fed. Cir. 1999). 
“When examining Commerce’s factual determinations, ‘[i]t is not 
within the Court’s domain either to weigh the adequate quality or 
quantity of the evidence for sufficiency or to reject a finding on 
grounds of a differing interpretation of the record.’” Air Prods. & 
Chems., Inc. v. United States, 22 CIT 433, 442, 14 F. Supp. 2d 737, 
746 (1998) (quoting Timken Co. v. United States, 12 CIT 955, 962, 
699 F. Supp. 300, 306 (1988), aff'd 894 F.2d 385 (Fed. Cir. 1990)). “In 
reviewing the Department’s construction of a statute it administers, 
[the court defers] to the agency’s reasonable interpretation of the an- 
tidumping statutes if not contrary to an unambiguous legislative in- 
tent as expressed in the words of the statute.” Huaiyin, 322 F.3d at 
1374-75 (citing Timex V.I., Inc. v. United States, 157 F.3d 879, 
881-82 (Fed. Cir. 1998)). Furthermore, “[a]s long as the agency’s 
methodology and procedures are reasonable means of effectuating 
the statutory purpose, and there is substantial evidence in the 
record supporting the agency’s conclusions, the court will not impose 
its own views as to the sufficiency of the agency’s investigation or 
question the agency’s methodology.” Ceramica Regiomontana, S.A. v. 
United States, 10 CIT 399, 404-05, 636 F. Supp. 961, 966 (1986), 
aff'd 810 F.2d 1137 (Fed. Cir. 1987) (citing Chevron U.S.A. Inc. v. 
Natural Res. Def. Council, Inc., 467 U.S. 837, 843 (1984); Abbott v. 
Donovan, 6 CIT 92, 97, 570 F. Supp. 41, 46—47 (1983)). 


DISCUSSION 


In the Second Remand Determination, Commerce stated that 


[tlhe Department agrees with the Court that the [Cooperative 
Respondents] were responsive and fully cooperated with the 
Department in the investigation. The [Cooperative Respon- 
dents] had originally requested to be fully examined during the 
investigation. ... 


To comply with the Court’s order, the Department has revised 
its methodology for calculating a separate rate for the [Coop- 
erative Respondents]. In this regard, we have considered the 
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calculated margins of zero percent for the [Fully-Investigated 
Respondents] as well as the information on the record of the in- 
vestigation for the [Cooperative Respondents]. For this remand 
redetermination, and consistent with the [Statement of Admin- 
istrative Action], the Department has determined the anti- 
dumping duty margin for the [Cooperative Respondents] by 
weight-averaging the zero margins for the [Fully-Investigated 
Respondents] with the estimated margins determined for the 
[Cooperative Respondents]. In calculating the estimated mar- 
gins for the [Cooperative Respondents], we relied, in part, upon 
information provided by these companies in their Section A 
questionnaire responses to the Department in which they pro- 
vided the gross volume and value of their sales to the United 
States during the period of investigation. We also relied upon 
corroborated information from the petition, as adjusted to re- 
flect the surrogate values incorporated by the Department in 
its Remand Determination. 


Second Remand Determination at 5. 

Plaintiffs raise two objections to Commerce’s methodology and its 
choice of record evidence used in calculating the Cooperative Re- 
spondents’ antidumping duty margin. First, Plaintiffs argue that 
Commerce’s determination was not proper because Commerce’s cal- 
culations were not “based on the best available information.” Pls.’ 
Comments Regarding Commerce’s Second Remand Determination 
(“Pls.’” Comments”) at 3. Second, Plaintiffs contend that Commerce’s 
normal value calculation “is inflated through unexplained and inap- 
propriate material inputs.” Jd. at 7. The court examines each in turn. 


A. Commerce's selection of “best available information” 


For the Second Remand Determination, Commerce revised its 
methodology for calculating the Cooperative Respondents’ antidump- 
ing duty margins. Commerce explained its revised methodology: 


Under [19 U.S.C. § 1677f—-1(c)], we establish dumping margins 
by comparing the normal value (“NV”) and export price (“EP”) 
of the subject merchandise sold during the period of investiga- 
tion. To determine the margins for the [Cooperative Respon- 
dents], we first calculated a single NV for the [Cooperative Re- 
spondents] by relying upon the corroborated factors of 
production and values provided by the petitioners in the origi- 
nal petition. However, consistent with the Remand Determina- 
tion, we adjusted certain values to reflect the Turkish values 
for juice apples, selling, general, and administrative expenses, 
overhead, and profit. 


In the petition, the corroborated EP was based on U.S. price ob- 
tained by the petitioners. However, since the [Cooperative Re- 
spondents] were requested to provide the volume and value of 





CUSTOMS BULLETIN AND DECISIONS, VOL. 37, NO. 50, DECEMBER 10, 2003 


their United States sales of apple juice concentrate during the 
period of investigation, we were able to use this information as 
the basis for calculating an EP that more accurately reflected 
the actual U.S. selling prices of these companies. [Title 19 
U.S.C. § 1677a(c)] requires the Department to make adjust- 
ments to the EP before it can be compared to the NV to estab- 
lish a dumping margin. These adjustments typically include 
packing, movement charges, taxes, etc. Since the average gross 
unit prices reported by these companies were inclusive of move- 
ment and other selling expenses, it was necessary to restate 
these prices on a net unit price basis. This was accomplished by 
deducting from these gross unit prices, the weighted-average 
difference between the Section A gross unit prices of the [Fully- 
Investigated Respondents]. These adjustments and calculations 
using the actual data of the [Fully-Investigated Respondents] 
enabled us to establish the antidumping margins for the sepa- 
rate rate companies as accurately as possible. 


Second Remand Determination at 5-6 (citation omitted). 
Plaintiffs take issue with Commerce’s revised methodology. Spe- 
cifically, Plaintiffs argue that 


Commerce has calculated an average deduction for EP sales 
based on verified sales data reported by the [Fully-Investigated 


Respondents]. However, Commerce has chosen to ignore the 
verified data from these same respondents in its calculation of 
normal value. Instead, Commerce has resorted to the unveri- 
fied assumptions about the factors of production contained in 
the petition. ... 


On its face, it would appear that the best available source of in- 
formation for both the net U.S. sales price calculation and the 
normal value calculation would be the information reported by 
the [Fully-Investigated Respondents] and verified by the De- 
partment in its original investigation. 


Pls.’ Comments at 3—4 (emphasis in original). 
In response, the United States (“Government”), on behalf of Com- 
merce, contends that 


[blecause Commerce did not possess information specific to the 
cooperating respondents necessary to adjust the fully- 
investigated respondents’ data and as the record established 
that the experience of the fully-investigated respondents dif- 
fered significantly from the experience of the cooperating re- 
spondents, Commerce reasonably developed a methodology 
from which it could better discern the appropriate margin rate. 


Def.’s Reply to Pls. Comments Upon the Second Remand Redetermi- 
nation (“Def.’s Comments”) at 7. In support of its position, the Gov- 
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ernment cites Commerce’s reasoning set out in the Second Remand 
Determination. Jd. (citing Second Remand Determination at 7). In 
the Second Remand Determination, Commerce specifically re- 
sponded to Plaintiffs’ concern that the petition data were not the 
“best available information” for calculating the Cooperative Respon- 
dents’ margin: 


Since the record of investigation does not contain any company- 
specific factors of production data for the [Cooperative Respon- 
dents], as best available information, we relied upon the cor- 
roborated factors of production from the petition. We did not 
rely upon the factors of production for the fully-investigated 
companies because the record of the investigation shows that 
the factors of production vary significantly from company to 
company. Thus, there is no basis for assuming that the factors 
of production for the fully-investigated companies are any more 
representative of the factors of production of the [Cooperative 
Respondents] than the information from the petition. 


Second Remand Determination at 7-8. The Government argues that 
Plaintiffs’ 


proposed methodology . .. is premised upon speculation that is 
unsupported by the record. Specifically, [Plaintiffs] assume[] 
the experience of the fully-investigated respondents mirrors 
that of the cooperating respondents. The record, however, does 
not support that assumption. To the contrary, the section A 
questionnaire responses showed a large difference between the 
fully-investigated respondents’ and the cooperating respon- 
dents’ average selling price to the United States. Accounting for 
the same or similar sale terms, the cooperating respondents’ av- 
erage United States section A selling price was [significantly] 
lower than the fully-investigated respondents’. 


Def.’s Comments at 7-8 (citing Second Remand Determination at 7) 
(emphasis in original). 

It is worth noting that Plaintiffs do not take issue with either of 
the findings relied upon by Commerce in reaching its conclusions 
with respect to its selection of data. That is, Plaintiffs do not dispute 
(1) that “the factors of production for the fully- investigated 
companies... var[ied] significantly from company to company,” 
Second Remand Determination at 7, and (2) that “the gross average 
U.S. selling price of the separate-rate companies is well below the 


2 An examination of the Section D questionnaire responses for the Fully-Investigated Re- 
spondents confirms this finding. 
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gross average selling” price of the fully-investigated companies with 
the same reported terms of sale... .” Jd. Rather, Plaintiffs rely on 
the notion that the Fully-Investigated Respondents and the Coop- 
erative Respondents are necessarily indistinguishable. 

The court finds that Commerce’s determination with respect to 
“best available information” is proper. Specifically, Commerce has 
“articulate[d] a ‘rational connection between the facts found and the 
choice made.’ ” Rhodia, Inc. v. United States, 25 CI ___ , , 18:8. 
Supp. 2d 1343, 1348 (2001) (quoting Burlington Truck Lines, Inc. v. 
United States, 371 U.S. 156 168 (1962)). Commerce determined that 
the “best available information” was the corroborated data from the 
petition. It explained that the wide variation between the Fully- 
Investigated Respondents’ and the Cooperative Respondents’ produc- 
tion data and sales price data indicated that their experiences were 
not necessarily comparable. Therefore, Commerce further deter- 
mined that “there is no basis for assuming that the factors of produc- 
tion for the fully-investigated companies are any more representa- 
tive of the factors of production of the [Cooperative Respondents] 
than the information in the petition.” Second Remand Determination 
at 7. As there is no dispute with respect to the evidence relied upon 
by Commerce in reaching its conclusion that the circumstances of 
the Fully-Investigated Respondents and the Cooperative Respon- 
dents were not necessarily the same, and as Plaintiffs make no 
showing that Commerce’s normal value calculation would be more 
accurate based on the alternative information on the record, the 
court sustains Commerce’s determination in this regard. See Nation 
Ford Chem. Co. v. United States, 166 F.3d 1373, 1377 (Fed. Cir. 
1999) (citing Lasko Metal Prods., Inc. v. United States, 43 F.3d 1442, 
1446 (Fed. Cir. 1994)) (“While § 1677b(c) provides guidelines to as- 
sist Commerce in this process, this section also accords Commerce 
wide discretion in the valuation of factors of production in the appli- 
cation of those guidelines.”). “Commerce’s finding that there ‘was no 
basis to add additional factors for [indirect labor]’ was supported by 
substantial evidence. That Plaintiff ‘can point to evidence . . . which 
detracts from...{Commerce’s] decision and can _ hypothesize 
a...basis for a contrary determination is neither surprising nor 
persuasive.” Air Prods. & Chems., Inc., 22 CIT at 444, 14 F. Supp. 
2d at 748 (quoting Matsushita Elec. Indus. Co. v. United States, 750 
F.2d 927, 936 (Fed. Cir. 1984)). 


3 Specifically, Plaintiffs do not dispute that “[alccounting for the same or similar sale 
terms, the cooperating respondents’ average United States Section A selling price was 21 
percent /ower than the fully-investigated respondents’.” Def.’s Comments at 8 (citing Second 
Remand Determination at 7) (emphasis in original). An examination of the Section A ques- 
tionnaire responses for the Fully-Investigated Respondents and the Cooperative Respon- 
dents confirms this finding. 
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B. Commerce’s normal value calculation 


Plaintiffs argue that “[n]otwithstanding [their first argument], if it 
is reasonable for Commerce to base its normal value calculation on 
information from the petition, the calculation must still be revised to 
remove inappropriate and unexplained material inputs.” Pls.’ Com- 
ments at 7. Plaintiffs point to two examples in support of this argu- 
ment. First, Plaintiffs state that 


[tlhe most arbitrary addition Commerce made to its normal 
value calculation is the addition of a material input that is 
merely described as “maintenance/supplies.” On its face, it is 
apparent that an item defined as “maintenance/supplies” is not 
a material input. Instead, maintenance/supply items are prop- 
erly designated as factory overhead. Thus, in light of the fact 
that Commerce is already adding a 17.64% factory overhead ra- 
tio to its normal value calculation, the inclusion of a factory 
overhead item in its material inputs is an unlawful double 
counting. 


Pls.’ Comments at 8 (citation omitted) (emphasis in original). Plain- 
tiffs then state: 


Likewise, Commerce makes no attempt to explain what mate- 
rial inputs are accounted for in “miscellaneous costs” and “mis- 


cellaneous utilities.” It is difficult to imagine what could be in- 
cluded in these “miscellaneous” baskets since Commerce has 
already listed every necessary input for [apple juice concen- 
trate] (and the energy costs) individually. 


Id. Plaintiffs conclude that 


it is wholly unreasonable for Commerce to include these extra 
expenses in its normal value calculation without even attempt- 
ing to describe the material inputs they are supposed to repre- 
sent. Their inclusion demonstrates that Commerce has failed to 
use the best available information in its normal value calcula- 
tion, and that it has failed to recalculate the Section A margin 
as accurately as possible. 


Id. at 9. 
The Government argues: 


Suggesting that the Court delve into the minutia of antidump- 
ing rate calculations, [Plaintiffs] contend[ |] elements of the pe- 
tition data are unexplained. The basis for each of the petition 
line-items, however, is evident from Commerce’s various cor- 
roboration memoranda. The petition data is [sic] derived from 
the records of [an identifiable source]. Thus, the line-items for 
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miscellaneous costs and maintenance/supplies, for example, 
originate from that [source]. 


Def.’s Comments at 9-10 (citations omitted). 

While complaining of Commerce’s behavior, Plaintiffs make no ef- 
fort to prove their case. Rather, they rely on what they claim to be 
true “[o]n its face” and what “[ils difficult to imagine.” Pls.’ Com- 
ments at 8. An examination of the record, though, reveals the follow- 
ing concerning the factors of production. First, there are no actual 
costs for the factors of production of the Cooperative Respondents 
since they were not asked to answer Section D of the questionnaire. 
Second, there was a lack of uniformity in the responses of the Fully- 
Investigated Respondents with respect not only to the value of the 
factors of production, but also as to the factors of production them- 
selves. For instance, with respect to Apple Juice Concentrate, one re- 
spondent listed “pectolytic [enzyme]” as an individual factor while 
others did not. See Conf. R. Doc. 41, Ex. D-1. “Gelatin” was listed as 
an individual factor by three respondents but not by the others. 
Compare Conf. R. Docs. 42, 43, 45, Ex. D-1 with Conf. R. Docs. 40, 
41, Ex. D-1. Further, there is no correlation between many of the 
factors listed in the Section D questionnaire responses of the Fully- 
Investigated Respondents and those found in the petition. For in- 
stance, “pectinex,” “plastic liners,” “aseptic,” “steel drums,” “labels,” 


and “PakLab” (labor hours for packing) are all listed individually on 


the Fully-Investigated Respondents’ Section D questionnaire re- 
sponses but are not individually broken down in the petition. Com- 
pare Conf. R. Docs. 40, 41, 42, 43 and 45 with Pet. for the Imposition 
of Antidumping Duties: Certain Non-Frozen Apple Juice Concen- 
trate from China, Conf. R. Doc. 1, Ex. 12, Attach. B. Thus, it may be 
presumed that they are covered by the categories “maintenance/ 
supplies” and “miscellaneous costs.” See Antidumping Investigation 
Initiation Checklist of 6/28/99, Conf. App. Def.’s Comments, Ex. 5 at 
14. Third, with respect to “miscellaneous utilities,” these are identi- 
fied as being water and waste water treatment in Commerce’s 
memorandum corroborating the petition data (“Corroboration 
Memorandum”). See Mem. from Susan H. Kuhbach to File of 4/6/00 
(corroborating petition data), Conf. App. Def.’s Comments, Ex.6 at 3. 
In constructing normal value, Commerce is charged with the duty to 
use the “best available information” in the valuation of factors of pro- 
duction. See 19 U.S.C. § 1677b(c)(1)(B). In doing so, Commerce must 
capture all of the costs of production no matter how characterized. In 
their papers, Plaintiffs merely demonstrate that Commerce, using 
the petition, denominated the various factors of production differ- 
ently than was done in the Section D questionnaire responses of the 
Fully-Investigated Respondents. They have not demonstrated, how- 
ever, that though the factors of production were denominated differ- 
ently, they did not capture all of the costs of production. As such, 
Plaintiffs have offered nothing but speculation to support their claim 
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that the normal value calculation was flawed. Given the Corrobora- 
tion Memorandum and Commerce’s duty to select from among “best 
available information,” it has “articulate[d] a ‘rational connection be- 
tween the facts found and the choice made.” Rhodia, Inc., 25 CIT 
at____ , 185 F. Supp. 2d at 1348 (quoting Burlington Truck Lines, 
Inc. v. United States, 371 U.S. 156, 168 (1962)). 

Perhaps most importantly, however, had Plaintiffs wished to dis- 
pute the items about which it complains, they should have done so in 
the context of Commerce’s proceedings on remand. Having failed to 
do so, Plaintiffs cannot now dispute these items. See Letter from 
Grunfeld, Desiderio, Lebowitz, Silverman & Klestadt, LLP to Com- 
merce of 4/23/03 (comments on draft remand and recalculation of 
Section A rate), Conf. App. Def.’s Comments, Ex. 3. The record shows 
that Plaintiffs raised other issues as to various factors at the admin- 
istrative level and that Commerce did respond to them. However, 
Plaintiffs did not raise the questions they are now asking the court 
to decide. See, e.g., Second Remand Determination at 8 (agreeing 
with Plaintiffs that the EP calculation incorrectly relied upon “CEP 
sales information”); id. (agreeing with Plaintiffs that the EP calcula- 
tion “incorrectly deducts ocean freight from all [Cooperative Respon- 
dents’ sales.”). By raising these matters for the first time before this 
court, Plaintiffs are simply too late. “The exhaustion doctrine re- 
quires a party to present its claims to the relevant administrative 
agency for the agency’s consideration before raising these claims to 
the Court.” Fabrique de Fer de Charleroi S.A. v. United States, 25 
CIT ,___, 155 F. Supp. 2d 801, 805 (2001) (citing Unemploy- 
ment Comp. Comm’n of Alaska v. Aragon, 329 U.S. 143, 155 (1946)); 
Unemployment Comp. Comm’n of Alaska, 329 U.S. at 155 (“A review- 
ing court usurps the agency’s function when it sets aside the admin- 
istrative determination upon a ground not theretofore presented and 
deprives the [agency] of an opportunity to consider the matter, make 
its ruling, and state the reasons for its action.”); Pohang Iron & Steel 
Co. v. United States, 23 CIT 778, 792, slip op. 99-112 at 36 (Oct. 20, 
1999) (“The court generally takes a strict view of the need to exhaust 
remedies by raising all arguments.”); see also Fabrique de Fer de 
Charleroi S.A., 25 CIT at ___ n.1, 155 F. Supp. 2d at 805 n.1 (noting 
court’s discretion in application of the exhaustion requirement and 
listing examples of exceptions fashioned thereto). 


CONCLUSION 


For the foregoing reasons, Commerce’s Second Remand Determi- 
nation is sustained. Judgment shall enter accordingly. 
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OPINION 


CARMAN, Judge: The Court reviews the U.S. Department of 
Commerce’s (“Commerce”) Final Results of Redetermination Pursu- 
ant to Court Remand (June 6, 2003) (Def. Conf. App. Ex. 1) (“Re- 
mand Results”), filed with the Court in response to its opinion and 
order in Hynix Semiconductor, Inc. v. United States, 248 F. Supp. 2d 
1297 (Ct. Int'l Trade 2003), pursuant to 28 U.S.C. § 1581(c) (2000). 
The Court directed Commerce to reconsider and further explain its 
decision to recalculate Plaintiffs’ reported research and development 
(“R&D”) costs and its decision to reject Plaintiffs’ accounting adjust- 
ments for the average useful lives (“AULs”) of Plaintiffs’ semiconduc- 
tor equipment in Dynamic Random Access Memory Semiconductors 
of One Megabit or Above From the Republic of Korea: Final Results of 
Antidumping Duty Administrative Review, 66 Fed. Reg. 52,097 (Oct. 
12, 2001) (“Final Results”). See Hynix Semiconductor, Inc. v. United 
States, 248 F. Supp. 2d 1297 (“Hynix”).’ Specifically, the Court or- 
dered Commerce to: 


1. Reconsider and further explain why the use of Plaintiffs’ amor- 
tized R&D costs would not reasonably reflect Plaintiffs’ actual 
R&D expenses for this period of review, and to identify what dis- 


1Familiarity with the Court’s earlier opinion is presumed. 
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tortions, if any, would arise in the COP calculation if amortized 
R&D costs were used; and to reconsider and address Plaintiffs’ as- 
sertion that all 1996 R&D costs that should have been carried for- 
ward into this period of review, if amortized, were fully taken into 
account prior to or within the Fifth Administrative Review, when 
Commerce used expensed R&D costs in the cost of production cal- 
culation. Jd. at 13812-1313. 


2. Reconsider and further explain why Plaintiffs’ deferral of certain 
R&D costs does not reasonably reflect the R&D costs related to 
the subject merchandise. Jd. at 1313. 


. Further explain whether the subject merchandise has benefitted 
from R&D activities for non-memory products and identify sub- 
stantial evidence in the record to justify this conclusion. Jd. at 
1317. 


. Explain how the revised average useful lives reported by Plain- 
tiffs are not standard industry practice; how and where in the 
record Plaintiffs’ reported AULs were overstated; and whether 
the use of Plaintiffs’ reported AULs would not reasonably reflect 
the cost of production. Jd. at 1319. 


Commerce filed the Remand Results on June 6, 2003. Plaintiffs 
filed comments on the Remand Results, and Defendant and 
Defendant-Intervenor subsequently submitted responses to Plain- 
tiffs’ comments. 


STANDARD OF REVIEW 


The Court will sustain the Remand Results, unless they are “un- 
supported by substantial evidence on the record, or otherwise not in 
accordance with law.” 19 U.S.C. § 1516a(b)(1)(B). While substantial 
evidence “is something less than the weight of the evidence,” Consolo 
v. Federal Maritime Comm’n, 383 U.S. 607, 620 (1966) (citations 
omitted), it consists of “such relevant evidence as a reasonable mind 
might accept as adequate to support a conclusion.” Universal Cam- 
era Corp. v. NLRB, 340 U.S. 474, 477 (1951) (quoting Consol. Edison 
Co. v. NLRB, 305 U.S. 197, 229 (1938)). “[T]he possibility of drawing 
two inconsistent conclusions from the evidence does not prevent an 
administrative agency’s finding from being supported by substantial 
evidence.” Consolo, 383 U.S. at 620 (citations omitted). In fact, “[the] 
court may not substitute its judgment for that of the [agency] when 
the choice is ‘between two fairly conflicting views, even though the 
court would justifiably have made a different choice had the matter 
been before it de novo.” American Spring Wire Corp. v. United 
States, 590 F. Supp. 1273, 1276 (Ct. Int'l Trade 1984) (alteration in 
original) (quoting Penntech Papers, Inc. v. NLRB, 706 F.2d 18, 2223 
(1st Cir. 1983) (citation omitted)); see also, Ceramica Regiomontana, 
S.A. v. United States, 636 F. Supp. 961, 966 (Ct. Int’l Trade 1986), 
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aff'd, 810 F.2d 1137 (Fed. Cir. 1987) (“As long as the agency’s meth- 
odology and procedures are reasonable means of effectuating the 
statutory purpose, and there is substantial evidence in the record 
supporting the agency’s conclusions, the court will not impose its 
own views as to the sufficiency of the agency’s investigation or ques- 
tion the agency’s methodology.”). 


DISCUSSION 


. Commerce’s Decision to Reject Plaintiffs’ Method of Ac- 
counting for Research and Development Expenses On Re- 
mand is Remanded in Part and Sustained in Part. 


The Court ordered Commerce to reconsider its treatment of Plain- 
tiffs’ R&D costs in two respects. First, the Court ordered Commerce 
to reconsider and further explain why the use of Plaintiffs’ amortized 
R&D costs would not reasonably reflect Plaintiffs’ actual R&D ex- 
penses for this period of review, and to identify what distortions, if 
any, would arise in the cost of production (“COP”) calculation if am- 
ortized R&D costs were used. Hynix, 248 F. Supp. 2d at 1312-1313. 
The Court ordered Commerce to address in its explanation Plaintiffs’ 
assertion that all R&D costs incurred prior to and including 1996 
that should have been carried forward into this period of review 
through amortization accounting, were fully taken into account prior 
to or within the Fifth Administrative Review, when Commerce used 
expensed R&D costs in the cost of production calculation. Id. at 
1312. The Court also ordered Commerce to reconsider and further 
explain why Plaintiffs’ deferral of certain R&D costs does not reason- 
ably reflect the R&D costs related to the subject merchandise. Id. at 
1313. Second, the Court ordered Commerce to further explain 
whether the subject merchandise has benefitted from R&D activities 
for non-memory products and identify substantial evidence in the 
record to justify this conclusion. Jd. at 1317. The two issues will be 
addressed separately in the discussion below. 


1. Commerce’s Rejection of Plaintiffs’ Amortized R&D Costs and 
Plaintiffs’ Deferral of Certain R&D Costs 


A. Rejecting Plaintiffs’ Amortized R&D Costs 


Commerce offers two hypotheticals in response to the Court’s or- 
der requesting an explanation for rejecting Plaintiffs’ amortized 
R&D costs. The first hypothetical assumes that Plaintiffs amortized 
their R&D costs over a three-year period consecutively for seven 
years, holding the annual R&D expenses constant at $150,000. Re- 
mand Results at 6. In the second hypothetical, Commerce presents a 
situation in which Plaintiffs changed accounting methodologies an- 
nually from expensing to amortization and back over a six-year pe- 
riod. Jd. at 7. Commerce asserts that these hypotheticals demon- 
strate that “switching of methodologies can lead to distortions for 
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antidumping purposes because the fluctuating costs tend to over- 
state per unit amounts in one period and understate these amounts 
in other periods.” Jd. 

Commerce also submits possible explanations for why a company 
may decide to amortize costs in one period of review while deciding 
to expense in another period of review. Jd at 3-5. Commerce states 
that the possible reason for amortization “is that R&D will benefit 
future years and the sum of each previous year’s amortized price 
forms a whole. [T]he theory behind expensing the full amount of 
R&D in the year incurred is that there is no certainty that the R&D 
performed in the current year will benefit future years; thus, being 
conservative, a company expenses the full amount of its R&D costs 
in the year incurred.” Id. at 4. 

The Court finds that Commerce’s use of hypotheticals, generaliza- 
tions as to why companies may choose one accounting method over 
another, and conditional language suggesting possible distortions in 
antidumping calculations offer conjecture rather than a reasoned ex- 
planation founded on substantial evidence for its decision to reject 
Plaintiffs’ amortized costs in this case. 

While Commerce is fixated on the undisputed fact that Plaintiffs 
have changed accounting methods, the Court is concerned with how 
this change results in distortions to the antidumping calculations, 
given the particular characteristics of the two accounting methods at 
issue. Commerce has failed to establish through a reasoned explana- 
tion founded on substantial evidence on the record that a change 
from one permissible accounting method to another necessarily cre- 
ates a distortion in the cost of production calculation in this period of 
review for these Plaintiffs under these facts. 

Commerce presents the second hypothetical as evidence of the dis- 
tortions that it claims occurred in this period of review when Plain- 
tiffs changed their accounting methodologies in 1996 from expensing 
to amortizing. Remand Results at 7. However, Commerce’s second 
hypothetical is significantly distinguishable from the facts of this 
case and, as such, is not helpful. Specifically, Plaintiffs have not 
changed accounting methodologies annually over the course of the 
administrative review. Hynix, 248 F. Supp. 2d at 1312. Prior to the 
initiation of administrative reviews, while Plaintiffs operated as 
Hyundai”, they historically amortized R&D costs. Id. at 1306; see 
also, Micron Tech., Inc. v. United States, 893 F. Supp. 21, 28-29 (Ct. 
Int'l Trade 1995) (“Micron I’) (ordering Commerce to use Plaintiffs’ 
reported amortized R&D costs in its calculations of sales at less than 


2 As noted in the remand, Plaintiffs configuration as a company has changed over the 
course of the administrative review of the subject merchandise. Jd. In 1999, Hyundai, the 
precursor to Plaintiffs, acquired LG Semicon. Jd. at 1298. During this administrative re- 
view, Hyundai Electronics Industries Co., Ltd. and Hyundai Electronics America 
(“Hyundai”) became Hynix. Id. 
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fair value of the subject merchandise). Hyundai expensed R&D costs 
during the First to the Fourth Administrative Reviews. Remand Re- 
sults at 3. LG Semicon, the company that Plaintiffs acquired in 1999, 
expensed its R&D costs from 1993 to 1997. Hynix, 248 F. Supp. 2d at 
1306; Micron Tech., Inc. v. United States, 23 Ct. Int] Trade 55, 58-60 
(1999). In 1997, during the Fifth Administrative Review, Hyundai re- 
turned to amortization, citing business reasons. Hynix, 248 F. Supp. 
2d at 1306. Plaintiffs have since amortized their R&D costs. Id. 
Given these facts, Commerce’s second hypothetical seems to present 
an exaggerated and unrealistic situation, and does not assist in ex- 
plaining Commerce’s determination in this case. See Micron Tech., 
Inc. v. United States, 23 Ct. Int'l Trade 380, 382 (1999) (“Micron IT’) 
(“It makes little, if any, business sense to switch accounting systems 
on an annual basis.”). 

In the Remand Results, Commerce, relying on Micron II, repeats 
its argument that changing accounting methods resulted in an un- 
derstatement of R&D costs. Remand Results at 5. Commerce is con- 
cerned with using what it calls the “full amount of R&D” costs in the 
COP calculations. Jd. at 4-5. Commerce defines “full amount of 
R&D” costs to be either the expensed amount for a given year (i.e. 
1999) or amortized R&D costs compiled from fractional amounts of 
R&D amounts carried forward from preceding years in a fractional 
relationship equaling one (i.e. three-thirds, five-fifths). Id. at 3-5. 
Commerce asserts that the “full amount of R&D” costs can only be 
achieved through the consistent use of one accounting method, and 
that a change from expensing to amortizing necessarily results in an 
understatement of R&D costs. Id. at 5, 7. 

Commerce has failed to establish through evidence on the record 
that an understatement of R&D costs has occurred in this period of 
review by the change of accounting methods, such that Plaintiffs’ re- 
ported and verified amortized R&D costs do not “reasonably reflect 
the costs associated with the production and sale of the merchan- 
dise.” 19 U.S.C. § 1677b(f)(1)(A). This is the factual premise that the 
Court ordered Commerce to establish, if it could, on remand. Fur- 
thermore, contrary to Commerce’s assertions, this Court is not per- 
suaded that Micron II stands for the position that “actual production 
costs for a period of review” means that COP calculations require ei- 
ther the use of expensed R&D costs or the use of a fractional rela- 
tionship equaling one if R&D costs are amortized. Micron II, 23 Ct. 
Intl Trade at 382. Continued reliance on Micron II, which the Court 
has distinguished from the facts of this case, Hynix, 248 F. Supp. 2d 
at 1312, the use of hypotheticals, and general suggestions as to why 
parties may select one accounting method over another do not estab- 
lish that Plaintiffs’ reported R&D costs would result in distortions to 
cost of production calculations and do not “reasonably reflect” the 
costs of production. 
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Commerce did not address the Court’s order to consider and ex- 
plain whether all R&D costs that should have been carried forward 
into this period of review from 1996 and before, if amortized, were 
fully taken into account prior to or within the Fifth Administrative 
Review, when Commerce used Plaintiffs’ expensed R&D costs in its 
cost of production calculation. See Hynix, 248 F. Supp. 2d at 1312. 
This Court asked Commerce to consider the facts of these Plaintiffs 
for this period of review. This Court understands that Commerce is 
seeking a “whole” (i.e., three-thirds or five-fifths) R&D amount and 
that its argument emphasizes Plaintiffs’ change in accounting meth- 
ods. However, this Court directs Commerce to provide a reasoned ex- 
planation, supported by substantial evidence, if it is able, that dis- 
tortions in the cost of production calculations for this period of 
review necessarily arise, where Plaintiffs’ R&D costs which were 
previously accounted for through expensing, are now accounted for 
through amortization. This Court again orders Commerce to con- 
sider and explain whether Plaintiffs’ R&D costs prior to the Fifth Ad- 
ministrative Review were accounted for through the expensing of 
these costs, and if this expensing of R&D costs would leave nothing 
to carry forward to subsequent review periods. If Plaintiffs’ R&D 
costs were accounted for prior to the Fifth Administrative Review, 
then the Court orders Commerce to explain why Plaintiff’s reported 
amortized R&D costs in this period of review are not fully inclusive 
of Plaintiffs’ R&D costs. 


B. Rejecting Plaintiffs’ Indefinite Deferral of Certain R&D ex- 


penses 


Commerce has provided a reasoned explanation for rejecting 
Plaintiffs’ indefinite deferral of certain R&D expenses. Remand Re- 
sults at 7-9. Despite the fact that Korean GAAP permits the indefi- 
nite deferral of certain expenses, and this provision of the Korean 
GAAP is consistent with the International Accounting Standards No. 
9 and the matching principle of accounting, Commerce may select an 
other methodology if it determines that the accounting method at is- 
sue does not accurately reflect the cost of producing the subject mer- 
chandise for this period of review. See Ad Hoc Comm. v. United 
States, 25 F. Supp. 2d 352, 363 (Ct. Int’l Trade 1998). In its earlier 
opinion, the Court noted that the theory of conservativism in ac- 
counting “does not supersede the matching principle, but is incorpo- 
rated into it as a general quality found in all information used in fi- 
nancial statements.” Hynix, 248 F. Supp. 2d at 1313 (citation 
omitted). In the Remand Results, Commerce provided a reasoned ex- 
planation, supported by evidence on the record, demonstrating that 
its determination did not result in the matching principle being su- 
perseded by conservativism. Remand Results at 9. Commerce ex- 
plained that the lack of evidence on the record of Plaintiffs objec- 
tively obtaining future revenues from the deferred R&D expenses 
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made the application of the matching principle in this case inappro- 
priate. Id. Commerce could not find evidence in the record that 
Plaintiffs’ deferred R&D costs would produce future revenue within 
an appreciable amount of time. Remand Results at 8. Plaintiffs ar- 
gue that evidence of future revenue production exists on the record. 
(Pls.’ Cmts. on the Dep’t of Commerce’s Final Results of Redetermi- 
nation (“Pls.’ Cmts.”) at 12 (referring to Resp. of Hyundai Elec. 
Indus. Co., Ltd., and Hyundai Elec. Am. to the Dep’t’s Supp. Req. for 
Information, vol. 2 (Pls.’ Conf. App. Ex. 4 at 2—7).) While there is a 
reference as to when products would produce revenue in terms of the 
generation of a given product, the Court could not find the timing in 
terms of months, years, etc., of expected revenue from the R&D cost. 
(See Resp. of Hyundai Elec. Indus. Co., Ltd., and Hyundai Elec. Am. 
to the Dep’t’s Supp. Req. for Information, vol. 2 (Pls.’ Conf. App. Ex. 4 
at 2-7).) 

While Plaintiffs present an alternative explanation to support 
their indefinite deferral of certain costs, this Court must sustain 
Commerce’s decision to reallocate those costs, noting that Commerce 
has sufficiently complied with the remand order. See American 
Spring Wire, 590 F. Supp. at 1276. The Court holds that Commerce’s 
explanation for rejecting Plaintiffs’ indefinite deferral of certain 
R&D expenses is supported by substantial evidence and is otherwise 
in accordance with law. Recalculation of these deferred R&D ex- 


penses may be required pursuant to resolution of the issue of Com- 
merce’s rejection of Plaintiffs’ amortized R&D costs. 


2. Commerce’s Decision to Reject Product-Specific R&D Costs 
(Cross-fertilization of R&D) is Remanded 


The Court ordered Commerce to explain its conclusion that R&D 
for the subject merchandise benefitted from R&D activities for non- 
subject merchandise products (“cross-fertilization”) is established 
through substantial evidence on the record. Hynix, 248 F. Supp. 2d 
at 1317. In the Remand Results, Commerce reiterated its theory of 
the existence of cross-fertilization of R&D in the semiconductor in- 
dustry and its application of this theory in the administrative re- 
views of the subject merchandise in this proceeding and in other 
semiconductor proceedings. Remand Results at 10. Commerce again 
cites to the memorandum of Dr. Jhabvala in support of the cross- 
fertilization theory. Jd. Commerce then discusses Plaintiffs’ failure to 
establish on the record that the subject merchandise does not benefit 
from R&D activities for non-subject merchandise. Jd. at 10-11. In 
support of the application of the cross-fertilization theory to the sub- 
ject merchandise in this case, Commerce points to six projects in 
Plaintiffs’ non-memory R&D lab. Jd. at 11. Commerce argues that 
“[oln its face, it appears that the R&D at Hynix’s non-memory lab 
could provide benefits to the production of Hynix’s memory products, 
as these titles appear to reference memory products.” Id. 
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Commerce has not complied with the Court’s remand order. Com- 
merce was ordered to point to substantial evidence on the record to 
establish the existence of cross-fertilization of R&D in this case to 
justify its decision to reject Plaintiffs’ R&D costs reported on a 
project-basis. Hynix, 248 F. Supp. 2d at 1317. In response, Com- 
merce provided the Court with a repetition of its theory based on Dr. 
Jhabvala’s memorandum and speculation that cross-fertilization ex- 
ists in this case because of the names of six R&D projects in Plain- 
tiffs’ non-memory lab. This is not substantial evidence. This Court 
held that Dr. Jhabvala’s memorandum does not provide substantial 
evidence establishing the existence of cross-fertilization of R&D in 
this case. Id. at 1316. The simple recitation of the titles of Plaintiffs’ 
six projects does not provide substantial evidence to establish the ex- 
istence of cross-fertilization either. Commerce is concerned that 
Plaintiffs have “not demonstrated that the R&D for its subject mer- 
chandise and non-subject merchandise do not enjoy a mutually ben- 
eficial relationship.” Remand Results at 11. This concern is mis- 
placed. Commerce should instead have focused on _ finding 
substantial evidence on the record to support its application of the 
cross-fertilization theory in this case. See Micron I, 893 F. Supp. at 
27 (“[T]he factual premise upon which Commerce bases its choice of 
methodology must be supported by substantial evidence on the 
record.”). The Remand Results before the Court do not establish 
through substantial evidence Commerce’s conclusion that the sub- 
ject merchandise derives benefits from R&D activities involving non- 
subject merchandise. 

This issue is remanded again to Commerce to establish, if it can, 
through substantial evidence on the record that the six non-subject 
merchandise projects Commerce mentions or other non-subject mer- 
chandise projects provide benefits to the R&D activities of the sub- 
ject merchandise. In the alternative, Commerce is ordered to recal- 
culate Plaintiffs’ R&D costs, excluding R&D costs for non-subject 
merchandise. 


II. Commerce’s Decision to Reject the Average Useful Lives 
(*AULs”) for Hynix’s Fixed Assets is Remanded. 


The Court ordered Commerce to explain the following: (1) how the 
revised recommendations for Plaintiffs’ AUL’s provided by an inde- 
pendent appraiser are not standard industry practice; (2) how and 
where in the record the AULs were overstated; (3) how the use of the 
revised AULs would not reasonably reflect Plaintiffs’ cost of produc- 
tion. See Hynix, 248 F. Supp. 2d at 1319. In the Remand Results, 
Commerce repeats its assertion contained in the Final Results that 
Plaintiffs’ revised AULs do not reasonably reflect the cost of pro- 
ducing the subject merchandise and the revised AULs were not 
historically used. Remand Results at 13. Commerce also offers 
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hypotheticals to illustrate “its concerns that Hynix’s accounting revi- 
sions distort[ ] its production costs during the [period of review] in 
question.” Jd. at 14-15. Commerce notes that Plaintiffs revised their 
AULs in 1996 and Commerce accepted this revision. Jd. at 13. Com- 
merce, however, rejected the revision of AULs for this period of re- 
view because the adjustment was “based solely upon the information 
contained in contained in the appraisers’ report,” and Plaintiffs only 
supplied Commerce with a portion of a partially translated report 
and failed to provide information “to establish the authority or ex- 
pertise of the independent appraisers.”/d. 

In its earlier opinion, the Court held that Commerce failed to pro- 
vide reasoned analysis for its decision to reject Plaintiffs revised 
AULs. Hynix, 248 F. Supp. at 1319. “It is well established that an 
agency’s action must be upheld, if at all, on the basis articulated by 
the agency itself.” Motor Vehicle Mfrs. Ass’n. v. State Farm, 463 U.S. 
29, 50 (1983). The explanation provided in the Remand Results, 
dependant on hypotheticals and challenges to the qualifications of 
Plaintiffs’ appraisers and the submitted appraisers report falls short 
of being a reasoned explanation. 

First, Commerce does not clearly articulate why it accepted Plain- 
tiffs’ 1996 AUL revisions, yet rejected AUL revisions for this period 
of review. It would appear disingenuous for Commerce to reject the 
new revisions based on an argument that Plaintiffs are “continually” 
revising AULs, without articulating a reasoned explanation for dis- 
tinguishing its acceptance of Plaintiffs’ previous revision, particu- 
larly when there appears to be nothing in the record to support an 
inference that Plaintiffs have changed their AULs more often than 
the documented 1996 revision. Furthermore, Plaintiffs raise an in- 
teresting assertion in their comments to the Remand Results. Plain- 
tiffs assert that Commerce characterized Plaintiffs’ 1996 AUL revi- 
sion as “represent{ing] only a change in an accounting estimate. It 
does not constitute a change in depreciation methodology.” (Pls. 
Cmts. at 26 (citing Dynamic Random Access Memory Semiconduc- 
tors of One Megabit and Above From the Republic of Korea: Final Re- 
sults of Antidumping Duty Administrative Review, Partial Rescission 
of Administrative Review and Notice of Determination Not to Revoke 
Order, 63 Fed. Reg. 50,867, 50,871 (Sept. 23, 1998)).) The Court is 
unclear whether Commerce characterized the two AUL revisions dif- 
ferently, as Plaintiffs contend, or whether Commerce considered the 
AUL revisions characteristically the same, and accepted one but not 
the other. 

Defendant argues that Commerce substantively “considered the 
information that [Plaintiffs] submitted to demonstrate that broader 
AULs are claimed by other producers, but found such information 
unconvincing.” (Def.’s Resp. to Pls.’ Cmts. at 22 (referring to 
“Hyundai’s Resp. to Second Supp. Questionnaire,” Ex. SS—14 (Mar. 6, 
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2001) (Pls.’ Conf. App. Ex. 5) (Conf. Corrected App. to Def.’s Resp. To 
Pls.’ Cmts. to the Remand Determination Ex. 5).) Commerce, how- 
ever, makes no mention of considering the information Plaintiffs in- 
troduced to support the appraisers’ recommended revision of the 
AULs. See Remand Results at 11-15, 24. It is well settled that “coun- 
sel’s post hoc rationalization” cannot be used to provide a rational- 
ization for Commerce’s determination. Burlington Truck Lines, Inc. 
v. United States, 371 U.S. 156, 168 (1962). 

Commerce also challenges the quality of Plaintiffs’ appraisers and 
the adequacy of the report submitted by Plaintiffs as related to the 
AULs for the first time in the Remand Results. Remand Results at 
13. The Court finds it unusual that the form of the report and the 
qualification of the appraisers are raised for the first time in the Re- 
mand Results. See id. at 24. This new challenge seems arbitrary, 
given the fact that Commerce used “a portion of the [same] apprais- 
ers’ findings in the Final Results, [but] it was only with respect to re- 
valuation of assets, which [were] discussed in a separate portion of 
the appraisers’ report.” Jd. at 24 (citing Final Decision Memorandum 
at 15-18 (Def.’s Pub. App. Ex. 7)). Commerce adds that the apprais- 
ers’ report with respect to the revaluation of assets was “appropriate, 
given the widely-known economic circumstances that affected the 
{period of review].” Id. 

Commerce claims that it was unable to evaluate Plaintiffs’ report 
because only portions of the report were translated, thus Plaintiffs 
did not comply with 19 C.F.R. § 351.303(e)’s requirement for supply- 
ing a fully translate document or obtaining permission from Com- 
merce before submitting a partially translated document. Jd. at 24; 
19 C.F.R. § 351.303(e). However, in the General Instructions accom- 
panying Commerce’s letter soliciting information from Plaintiffs for 
this administrative review, Plaintiffs were instructed to “[plrepare 
[their] responses in typed form and in English [and to] [iJnclude an 
original and translated version of all pertinent portions of non- 
English language documents that accompany [the] response, includ- 
ing the financial statements.” (Letter from Ronald Trentham, Acting 
Program Manager, Dep’t of Commerce, Int'l Trade Admin., to 
Lawrence R. Walders, Esq. of 7/18/00 (“Commerce July 18, 2000 Let- 
ter”) (Pls.’ Supp. App. Ex. 8 at 8.) (emphasis added).) Based on these 
instructions, it is far from obvious, as Commerce contends, that 
Plaintiffs “must have been fully aware of [the requirement to provide 
fully translated documents,] as [they were] informed of this require- 
ment in the Department’s standard questionnaire.” Remand Results 
at 24 (citing General Instructions, attached to Commerce July 18, 
2000 Letter (Pls.’ Supp. App. Ex. 8 at 8)). At the very least, Com- 
merce’s instructions to submit “pertinent portions of non-English 
language documents” might lead Plaintiffs to believe that their sub- 
mission would be sufficient. (General Instructions, attached to Com- 
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merce July 18, 2000 Letter (Pls.’ Supp. App. Ex. 8 at 8).) Addition- 
ally, Commerce has, in the past, notified respondents that their sub- 
missions did not meet 19 C.F.R. § 351.303(e)’s requirement and of- 
fered respondents an opportunity to correct their submissions before 
Commerce would rely on adverse facts available. See Ocean Harvest 
Wholesale, Inc. v. United States, No. 00—05—00231, 2002 Ct. Intl. 
Trade LEXIS 31, at *15-—*16 (Ct. Int'l Trade Mar. 20, 2002). The 
Court finds that Commerce’s attempt to distinguish the use of the 
portions of the appraisers’ report referring to asset valuation based 
on the “widely-known economic circumstances” of the Korean won 
fluctuations does not fully provide an explanation as to why the “au- 
thority or expertise of the independent appraisers” was established 
for the asset valuation portion of the report, but not for the revision 
of the AULs. 

Commerce’s new challenge of Plaintiffs’ appraisers and the ap- 
praisal report raises a significantly different issue before the Court. 
The Court has been under the impression that Commerce based its 
decision to reject the revisions of the AULs on substantive grounds, 
through an evaluation of the information contained in the apprais- 
ers’ report and verified by Commerce. See Final Decision Memoran- 
dum at 17-18 (Pub. Doc. No. 72) (Def.’s Pub. App. Ex. 7); Remand 
Results at 13-15. However, Commerce has now introduced what ap- 
pears to be a reason for rejecting Plaintiffs AULs based on form, not 
substance. As a result, the Court is unable to determine what evi- 
dence on the record Commerce evaluated to reach its decision to re- 
ject Plaintiffs’ AUL revision. 

The Court again remands this issue to Commerce to provide a rea- 
soned explanation for rejecting Plaintiffs’ revised AULs. This expla- 
nation must include: (1) a discussion of why Commerce accepted 
Plaintiffs’ 1996 AUL revision, and whether Commerce characterized 
the 1996 AUL revision and this period of review’s AUL revisions dif- 
ferently; (2) a clarification of what information Commerce evaluated 
in reaching its determination to reject Plaintiffs’ revised AULs; (3) a 
clarification of whether Commerce did, in fact, consider Plaintiffs’ in- 
formation demonstrating industry-wide AUL ranges, and if not, to do 
so now; (4) an explanation addressing why Commerce accepted 
Plaintiffs’ appraisers’ report for asset revaluation, while rejecting the 
same report for AUL revision; this explanation should compare the 
quality of the two sections of the report, including whether all pages 
of the asset revaluation section were translated and why the qualifi- 
cations of the appraisers were acceptable for the asset revaluation 
and not for the AUL section. Should Commerce find it necessary to 
make recalculations, it is ordered to so do. 


CONCLUSION 


Upon consideration of the Remand Results, Plaintiffs’ and 
Defendant-Intervenor’s Comments and Defendant’s Response, the 
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Remand Results are affirmed in part and remanded in part. The 
Court remands to Commerce for reconsideration and further expla- 
nation its decision to reject Plaintiffs’ reported R&D costs and Plain- 
tiffs’ revised AULs. 
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